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Preface

This book arose out of the considerable and growing controversy 
surrounding the new global system of intellectual property rules that
govern rights over knowledge. With the shift to the new knowledge
economy these rules are becoming the focus of one of the most intense
struggles to reform globalisation. The outcome will determine who will
control the major new technologies of the twenty-first century.

Against this backdrop, Oxfam International and a group of UK-based
academics organised an international seminar in Brussels in March 2001
that brought together key policy makers, academics, scientists, develop-
ing country trade negotiators and NGOs. The papers in this volume
reflect this diversity of training, perspective and experience. One of the
aims of the seminar (and of this book) was to achieve a better policy
understanding of the issues through a synthesis of the views of those
NGOs at the cutting edge of the global campaigning and debates that
have accompanied the globalisation of intellectual property and the
views of leading academic experts.

The seminar focused on the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) – a key international instrument
governing rights over knowledge – and sought to generate critical
debate about possible reforms to these rules. Many of the seminar
papers, on which this book is based, point out that while intellectual
property protection can play a useful role in stimulating investment
and innovation, the current system does not adequately balance this
with the broader public interest in allowing the maximum number of
people to use and benefit from new knowledge, particularly those living
in poor countries.

To date, much of the controversy over global intellectual property
rules has focused on TRIPS but concern is also growing about the way in
which bilateral trade and investment agreements are being used to
ratchet up intellectual property standards. Together these rules will ulti-
mately affect the lives of billions of people, yet they are being introduced
with minimal public debate. TRIPS was, for example, pushed through by
a handful of rich countries under the influence of a heavy corporate
lobby without the informed participation of many developing countries.

The problem for poor countries and people is that the extended
monopolies granted by these rules allow powerful Northern-based 
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companies to extend control over markets and raise the price of vital
technology goods. Critics argue that the upshot for poorer countries will
be their further exclusion from access to medicines, seeds and educa-
tional materials. Nowhere has this been more graphically illustrated
than in the inability of African governments to afford patented
HIV/AIDS medicines. In developing countries, which are mainly net
importers of modern technology, the main effects of TRIPS will be higher
prices for protected technologies and goods (for example, patented med-
icines and seeds) as well as restricted scope for imitating and adapting
new technologies.

More broadly, the application of global intellectual property rules
raises at least three wider issues that go to the heart of public discontent
about globalisation. First, they raise stark questions about human rights.
The Universal Declaration of Human Rights establishes the rights to
adequate health provision, food and education, along with the right to
share in the benefits of scientific progress, as basic human rights. These
rights have primacy as a matter of international law, but there is grow-
ing evidence that in some areas they are being made subordinate to the
investment priorities of corporate intellectual property owners.

Secondly, there is growing disquiet about the way the rules are remov-
ing broad scientific knowledge, particularly in genetics, medicines and
plant sciences, from the intellectual commons. Not only does this
reduce people’s control and access to vital resources, it skews research in
favour of those who can pay and inhibits the free exchange of knowl-
edge on which technological progress depends.

And finally the rules raise serious questions about the democratic
functioning of the World Trade Organization (WTO). The TRIPS Agree-
ment was negotiated within the multilateral forum of the WTO – a body
that should reflect the public interest of all its members. Yet since its
inception, rich-country and corporate bias has weighed heavily in both
the design and implementation of TRIPS. It is a striking anomaly that 
an organisation charged with developing rules for free trade is providing
a legal framework for the development and enforcement of global infor-
mation monopolies.

It is not surprising that as the rules begin to bite there are growing
demands for public debate. The chapters in this book, most of which
were papers given at the Brussels seminar, seek to contribute to that
debate. This book is not an argument against intellectual property pro-
tection, but rather against the one-size-fits-all approach of TRIPS and
some other trade agreements that block sustainable development 
and create avoidable suffering. It is a call for a more flexible set of rules
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which differentiates between countries at different levels of develop-
ment, different sectors and products, particularly those that play a vital
social role. It is also a call for a more democratic system of standard-
setting that places intellectual property regulation within a framework
of human rights objectives, including the right to development.

We thank the speakers, as well as the authors of additional contri-
butions. We also thank the co-sponsors of the seminar including 
the International Business Regulation Forum,* Action Aid, Consumer
International, Médecins Sans Frontières, WWF International, Center for
International Environmental Law, Berne Declaration, Consumer Unity
and Trust Society Centre for International Trade, Economics and Envi-
ronment, International Cooperation for Development and Solidarity,
and Institute for Agriculture and Trade Policy. We are grateful to those
who helped with the seminar including Ruchi Tripathi, Ellen t’Hoen,
Cecilia Oh, Matthew Stilwell, Bob Van Dillen, Kristin Dawkins, Sol
Picciotto, Geoff Tansey and Alan Story. We are also grateful to the EC
and government officials who took the time to speak at and participate
in the seminar, particularly Pascal Lamy, the EC Trade Commissioner,
and Mr Defraigne, Head of Cabinet of Commissioner Lamy and
Francisco Cannabrava, Second Secretary, Permanent Mission of Brazil to
the United Nations and the World Trade Organization in Geneva.
Special thanks, too, to those in Oxfam GB who helped organise the
seminar – particularly Anni Long and Claire Godfrey. Peter Drahos also
thanks Julie Ayling for her invaluable assistance with the editing
process.

PETER DRAHOS

RUTH MAYNE
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* The International Business Regulation Forum is an informal group of UK-based
academics and NGOs that seeks to build new alliances and explore constructive
and innovative approaches aimed at developing an effective international 
regulatory framework for investment.
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1
Introduction
Peter Drahos

Intellectual property rights have gone global. States around the globe
are converging upon the same set of intellectual property standards 
in areas of law such as copyright, patents, trademarks and industrial
designs, as well as upon the remedies available for the enforcement of
these rights. Moreover, in many cases states are shifting to higher stan-
dards than previously prevailed in their domestic law – longer terms of
protection, fewer exceptions to the scope of rights and sometimes new
rights. The case for the globalisation of standards in some areas of regu-
lation seems clear cut. Not many would argue the case for patchily
applied or lower standards of aircraft safety or nuclear power station reg-
ulation. Is the case for the globalisation of higher standards of intellec-
tual property, standards which affect access to things like medicines,
books and information technology, persuasive in the way that it seems
to be for aircraft safety or nuclear power station operation? The chapters
in this volume suggest that the case for the globalisation of intellectual
property rights is anything but persuasive. More disturbingly, the chap-
ters in Part II suggest that global intellectual property rules may well be
an obstacle to development.

Under the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS), the 144 Members of the World Trade Organization (WTO)
are obliged to give effect to a set of basic minimum principles and rules
covering copyright, trademarks, geographical indications, industrial
designs, patents, layout-designs of integrated circuits, protection of undis-
closed information and the enforcement of intellectual property rights.
The states in the world are in different stages of economic development.
They are also profoundly unequal. Judging how unequal depends on the
indicators one uses (the World Bank has more than 500 indicators in its
development databases), but on any set of indicators that includes
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income, health and education a picture of great economic inequality
emerges (see Chapter 6 by Balasubramaniam in this volume).1 In poor
countries up to 50 per cent of children under 5 are malnourished, while
in rich countries the figure is less than 5 per cent. Gaps in income have
doubled in the last forty years with the top twenty wealthiest countries
now having an average income thirty-seven times that of the twenty
poorest. The poor not only continue to be with us, but their numbers in
Sub-Saharan Africa, Latin America, South Asia, Central Asia and some
post-Communist European states are rising. In parts of Africa, the AIDS
epidemic has created a hell in which gains in life-expectancy of the last
century are about to be lost.

Is there, bearing in mind these deep inequalities, a case for globalising
intellectual property rights? For example, both the US and Rwanda are
members of the WTO. Does it make sense to oblige both the US and
Rwanda, which is a least-developed country member of the WTO, to
enact a patent law that allowed for the patenting of pharmaceutical
products?2 The US has the world’s largest pharmaceutical company
(Pfizer), a sophisticated research pharmaceutical industry and a massive
research infrastructure which includes 3676 scientists and engineers in
R&D per million people.3 Rwanda does not have a research pharmaceu-
tical industry and only 35 scientists and engineers in R&D per million
people. On the face of it there may be a case for a pharmaceutical prod-
uct patenting rule in the US, but almost certainly not in Rwanda.
Rwanda by enacting such a rule is not likely to trigger a wave of indige-
nous pharmaceutical innovation or foreign investment from pharma-
ceutical companies. Such innovation and investment depend on many
other factors aside from patent rules. Even if Rwanda enacted a 40-year
patent term, for instance (TRIPS requires 20 years as a minimum), one
suspects that Pfizer would not begin to invest heavily in Rwanda. Here
we have the makings of a case for states being allowed to have some dis-
cretion in setting the level of intellectual property protection in the case
of pharmaceuticals.

If national sovereignty over the rules that regulate innovation in
information is important to development goals such as health, why
have developing states ceded so much of that sovereignty? Has it been
through choice or coercion? The chapters in Part III of this volume indi-
cate that coercion has been the key mechanism in explaining the spread
of intellectual property norms. Given all this, what should be done
about intellectual property rights and TRIPS in particular? The chapters
in Part IV address this issue.
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What is development about?

A recent World Bank report says that development is about ‘improving
the quality of people’s lives, expanding their ability to shape their own
futures.’4 Those involved in development no longer think of it simply in
terms of increasing household income. Development is about achieving
a group of objectives for poor people including better educational and
job opportunities, greater gender equality, better health and nutrition,
the protection of the environment, natural resources and biodiversity.5

Drawing on 50 years of development experience a three-pronged strat-
egy for development based on the promotion of opportunity, facilitat-
ing empowerment and enhancing security has been proposed.6

Fundamental to achieving these objectives is international coopera-
tion amongst states. Global markets, global private actors in the form of
transnational corporations (TNCs), global environmental problems and
global security problems mean that no one state, rich or poor, can oper-
ate in isolation. Financial regulators know from experience that if a
financial crisis begins in the US, Europe or Asia it must be tackled by
them working together as an international group, otherwise they risk
the meltdown of the world’s financial system. Globalisation is slowly
bringing about the need for states to recognise reciprocal duties of care
and cooperation.

It is now clear that major development problems such as lack of mar-
ket access for developing countries’ exports, ill health and lack of edu-
cation in developing countries ‘can be solved only with cooperation
from high-income countries’.7 Two of the areas identified for interna-
tional action aimed at poverty reduction are directly related to the glob-
alisation of intellectual property rights: the provision of international
public goods and increasing the participation of poor states in global
decision-making fora.

Development, intellectual property and public goods

A number of the chapters in this volume draw attention to the fact that
in the past developed countries set intellectual property standards 
to suit their own stage of economic development (see Chapters 6, 11, 12
and 14 by K. Balasubramaniam, W. Pretorius, M. Khor and S. Picciotto).
Roughly speaking, all countries at some point used the strategy of
freeriding. A freerider is a person who takes the benefit of an econo-
mic activity without contributing to the costs needed to generate that
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benefit. In the case of intellectual property the freerider takes the bene-
fit of information for which the costs of discovery/creation have been
met by the producer. The producer does not lose the information (for
this reason information is described as a public good), but rather faces
competition from the freerider who gains use of it as well. The purpose
of creating intellectual property rights is to provide an incentive for pro-
ducers to invest in the production of information by giving them a
means (the intellectual property right) of preventing freeriding. A
freerider is not a bad person in economic theory. On the contrary, the
freerider performs an important economic function by diffusing infor-
mation. The diffusion of information is fundamental to allowing com-
petitive markets to work. The more producers, for example, who know
how to make a therapeutic drug the better from society’s point of view
because those producers will have to compete on price in order to sell it.
Freeriding is only economically inefficient if it reaches levels that deter
producers from investing in the cost of discovering information in the
first place. Intellectual property rights are a form of government regula-
tion of the market. When governments should intervene in informa-
tion markets is a complex empirical question. There is, it might be said,
a disturbing modern tendency to overintervene to protect or strengthen
business monopolies based on intellectual property rights. Importantly,
all intellectual property rights are designed in ways that prevent the
intellectual property owner from having an absolute grip on the infor-
mation (for example, limited terms, limited rights, the need to re-register,
and so on). The whole point of this government regulation is to ensure
that the information is diffused into the intellectual commons where
other producers and creators can make use of it. (Chapter 3 by Carlos
Correa discusses some of the pro-competitive features that are built into
intellectual property rights.) Because intellectual property is a form of
government regulation it is open to problems such as regulatory cap-
ture. TRIPS in essence is the outcome of the international regulatory
capture of the WTO process by concentrated producer interests in 
the form of pharmaceutical, film and software TNCs all holding large
intellectual property portfolios and therefore with much to gain from
government intervention.

Freeriding has been rampant throughout economic history. Over the
centuries states have either not participated in the intellectual property
system (for example, Switzerland had no patent law until 1888) or they
have done so, but in ways that favoured their own producers (for exam-
ple, by not recognising the rights of foreign intellectual property own-
ers). These freeriding strategies continued throughout the twentieth
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century. Intellectual property rights were narrowly defined, seen as
exceptions rather than the norm and the infrastructure for their enforce-
ment both within states and amongst states was poor to non-existent. This
has almost certainly been a very good thing. Stuart Macdonald’s argument
(see Chapter 2) that the patent system is fundamentally anti-innovation
applies to most forms of intellectual property. We do not want, for exam-
ple, a copyright regime that is so tight that it deters the kind of entre-
preneurship that led to an innovative business model such as Napster.
The act of creation depends heavily on the free flow of ideas and the
exchange of information. Chapter 4 by John Sulston, describing the
human genome project, shows just how dependent large modern scien-
tific projects are on an international community of scientists exchanging
information with each other. The creative process does not work well
under the red tape of intellectual property rights systems. Indeed, intel-
lectual property rights can, as John Sulston reveals in Chapter 4, have 
a destabilising effect on creative processes within groups.

Certain large scientific projects can only be tackled by scientists work-
ing together as an international community and with public funding.
The human genome project is a case in point. The foundational nature
of the information that emerges from such projects is too important for
present and future generations to be locked up by intellectual property
rights. It has to remain a public good, a part of an intellectual common
from which no researcher is barred.

Many developing countries achieved sovereignty after World War II.
When it came to the regulation of intellectual property and their devel-
opment they followed the same sorts of freeriding strategy that developed
countries had. Developed states with their large stocks of technology and
scientific knowledge had generated, in effect, public goods that could be
accessed by developing countries if they acquired the relevant scientific
capacity (as in the case of the Indian pharmaceutical industry) or could 
be transferred to developing countries as a public good (as in the case of
the provision of new higher yielding seed varieties).

The globalisation of intellectual property rights has seen access to
information made more costly and difficult (the need to search for own-
ers, negotiate licences, and so on). This in turn has meant that develop-
ment based on access to public goods using strategies of freeriding and
diffusion have been circumscribed. Chapter 8 by Alan Story dealing
with copyright and education and Chapter 9 by Gary Lea dealing with
copyright, patents and information technology illustrate this. Gary
Lea’s chapter also points out that developing countries have been
unsuccessful in obtaining international rules on technology transfer.
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The transfer of international public goods to developing countries 
has been made more difficult by the expansion of intellectual property
rights systems. Privately held patents over biological materials and
research tools have made it much harder for international public research
to provide public goods to developing countries. Michael Blakeney, in
Chapter 7 on the impact of intellectual property on international agri-
cultural research, reveals a growing problem of private goods driving out
public ones.

The globalisation of intellectual property rights is not a substitute for
international public goods related to development for two reasons. First,
intellectual property rights primarily act as incentives for TNCs to pro-
duce products for wealthy Western consumers. If the poor want more
patent-based R&D for malaria they will have to hope that it overtakes
obesity and impotence as a problem in Western societies. Secondly, the
poor in developing countries cannot afford to pay TNCs the prices they
demand for their intellectual property products (see Chapter 9 by
Kumariah Balasubramaniam). No amount of clever price discrimination
by these TNCs will see their products made affordable to the 2.8 billion
people who live on $2 a day and 1.2 billion who live on less than a $1 a
day. Pharmaceutical markets made competitive by generic manufactur-
ers are the best long run guarantee of access to medicines for the poor.

There is one other deep discordance between the globalisation of
intellectual property rights and the present development policy agenda.
Developing countries need income. Yet one clear effect of TRIPS will be
trade gains for developed countries at the expense of developing coun-
tries.8 One especially troubling feature of TRIPS is that it sets up a flow
of revenue from the less developed to the more developed, thereby con-
tributing to a global structural inequality in the world. At the same time
TRIPS does not address the exploitation of the intangible assets of devel-
oping countries (which means they continue to suffer problems such as
biopiracy – the unauthorised use of indigenous knowledge and biologi-
cal materials by TNCs). It is hard not to conclude that through the rules
of intellectual property the rich have found new ways to rob the poor.

Resisting information feudalism

A major theme running through the present policy development
agenda is the empowerment of the poor: ‘[p]oor people and poor coun-
tries should have greater voice in international forums’.9 The globalisa-
tion of intellectual property is an example of the way in which the
deeds of globalisation do not match this policy aspiration. When TRIPS
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was being negotiated no African country was a player in any of the key
negotiating groups that shaped its final contents (see Chapter 10 by
Peter Drahos). When South Africa went down the path of passing legis-
lation aimed at obtaining cheaper pharmaceutical products to deal with
the AIDS crisis the response from the international pharmaceutical
industry was litigation and from US and EU officials pressure and
harassment to change this law (see Chapters 11 and 15 by Willem
Pretorius and Ruth Mayne).

The reality of standard-setting for developing countries is that they
operate within an intellectual property paradigm dominated by the US
and EU and international business. Developing countries are encircled
in the intellectual property standard-setting process. TRIPS sets high
minimum standards. Bilaterally the bar on intellectual property stan-
dards is being raised even higher.10 Within the interstices of this para-
digm there are steps that developing countries can take. Chapters 3, 5
and 14 by Carlos Correa, James Love and Sol Picciotto discuss the use of
compulsory licences, the adjustments that can be made in intellectual
property law to encourage the diffusion of information and principles
of interpretation that might be used to secure better outcomes under
TRIPS in terms of social welfare. However, they also reveal that in this
global intellectual property paradigm developing countries face the
prospect of having to pursue development strategies through lawyers’
games.

There is no shortage of policy proposals by developing countries on
what to do about TRIPS and the intellectual property paradigm more
generally (see Chapter 12 by Martin Khor). Chapter 13 by Suman Sahai
on ‘India’s Plant Variety Protection and Farmers’ Rights Legislation’
demonstrates that intellectual property laws that pay heed to the assets
of the poor can be drafted and passed. It also reveals the importance of
the democratic process in the design of welfare-enhancing intellectual
property laws. The model law drafted by the Organization of African
Unity in consultation with community groups and NGOs is another
example of the way in which intellectual property principles can be
fashioned to serve local communities and farmers.11

Developing countries do not lack an understanding of intellectual
property. In the 1950s and 1960s India and Brazil developed critiques of
Western patent regimes and African states pushed for the recognition of
folklore as a proper subject matter of copyright protection. It is precisely
because developing countries have shown they have the capacity to
develop models that threaten the hegemony of current Anglo-
American–German intellectual property models that their efforts have
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been crushed. Nowhere is this clearer than in the use of the trade regime
to extend Western models of intellectual property law that are deeply
discordant with development policies and strategies. US and EU trade
negotiators listen to the concentrated voices of organised international
business, not the voices of the poor, because those concentrated voices
whisper Siren-like of trade gains to be won and losses to avoid. Hard tac-
tics are used by US and EU negotiators to drive hard bargains with devel-
oping countries on intellectual property bilaterally and multilaterally.

Developing countries can resist the globalisation of intellectual prop-
erty by forging alliances with NGOs. There are now thousands of
national and international NGOs working on intellectual property issues
as they arise in the food, agriculture, seed, health and biotechnology sec-
tors. Other NGOs work on intellectual property issues as they affect edu-
cation, software programming, libraries, privacy and free speech. These
many weaker actors offer the possibility of a new global politics of intel-
lectual property. Putting together a coalition of weak actors to counter
the sovereignty of business over the rules of information requires vision
and energy. The last chapter in this volume, by Ruth Mayne, which
describes the way in which NGOs forced the US, the EU and big busi-
ness into a dialogue over intellectual property and health in the context
of the health crisis in developing countries, suggests the possibility of
such a global politics. It was this politics which achieved a significant
victory in the form of the Declaration on the TRIPS Agreement and Public
Health at the WTO Ministerial Conference in November 2001. Such a
politics offers the best chance of gaining global intellectual property
standards that genuinely promote welfare.

Notes

1. The facts in this paragraph come from the World Bank’s World Development
Report 2000/2001: Attacking Poverty (OUP: New York, 2001).
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Ministerial, November 2001) extends the time of implementation for least-
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standards before that date.

3. World Development Report 2000/2001: Attacking Poverty (OUP, New York, 2001),
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Innovation and Diffusion of
Technology



2
Exploring the Hidden 
Costs of Patents
Stuart Macdonald

Introduction

The popular conception of the patent system is one of mad inventors
with ludicrous inventions and equally absurd expectations that the
product of their years of pottering in the garden shed will change the
world. Precisely the same system is the bulwark of strategy in some of
the world’s most powerful companies, and is fundamental to the way
the drugs of modern medicine are discovered and developed. Can the one
instrument serve such diverse purposes (see Thurow, 1997)? Certainly
those for whom the patent system is of critical strategic importance
think so for they frequently declare that it benefits the independent
inventor and the small firm. They insist that the patent system encour-
ages the innovation by the weak as well as the strong, and that society is
much the richer for this innovation.

This chapter considers just who does benefit from the patent system
and then turns to the other side of the coin: the costs of the patent system.
Most discussion of the system seems not so much to deny the existence of
costs as to ignore them. Yet, the costs would seem to be considerable and
their distribution as uneven as that of the benefits. Those who reap most
benefits from the patent system are not those who incur most costs, and
while benefits are finely focused, costs are much more widely distrib-
uted. The greatest cost of all would seem to be borne by society as a
whole in terms of damage done to innovation, which is curious given
that the fundamental purpose of the patent system is to encourage
innovation for the benefit of society as a whole.
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The conventional view of patents

The patent is the instrument of the intellectual property system best
known and most closely associated with innovation. The patent is the
outcome of a bargain between the inventor and society by which soci-
ety grants the inventor certain rights to his or her invention in return
for the inventor’s disclosure of whatever it is he or she has invented (see
Taylor and Silberston, 1973). Without these rights, it is conventionally
argued, the inventor would be unable to reveal his or her invention for
fear that others would steal it. Consequently, the inventor would have
little incentive to invent, and society would forgo the invention and 
all its benefits. Thus, the patent system neatly offers the inventor the
opportunity to reap some reward from his or her invention, and pro-
vides society with an invention it would not otherwise have had.
Everyone benefits, or so it is said.

The patent system bestows its benefits by giving intangible resources –
the information of invention – the legal status of property. It is hardly
surprising that this mixture of law and wealth should attract the atten-
tion of lawyers and economists. These two groups have long dominated
discussion of the patent system with the consequence that discussion
rapidly descends to sub-paragraphs of legislation and the minutiae of
economic theory. This is daunting stuff for those from other fields and
there are many other fields with an interest in innovation: in the sci-
ences, any branch of engineering; in the arts and humanities, anything
to do with creativity; and in the social sciences, any of a wide range of
subjects from management studies to technology policy, from sociology
to politics. Indeed, it is hard to think of an area in which innovation
(broadly defined as change) is not a major interest, and innovation, be
it remembered, is supposed to be the whole purpose of the patent sys-
tem. It is innovation – not invention – that society wants, and it is for
innovation that society has devised the patent system.

Engrossed in the niceties of the patent system, lawyers and econo-
mists have compiled a voluminous literature that excludes those not of
their persuasions, no matter how great their interest in innovation. The
consequence is twofold: their own perception of the patent system has
remained untainted by the influence of other fields, and the perception
of the patent system outside economics and the law has been sullied by
neither. Indeed, the complications and implications of the system pass
virtually unnoticed in the world at large, masked by the simple assump-
tion that the patent stimulates innovation, and – equally innocent –
that something would surely be done about the system if it did not. 
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The patent system is taken on trust, vaguely perceived as beneficial and,
if not beneficial, at least benign. The patent system is the province of
the unworldly, themselves the butt of good-natured jokes. The patent
system is not a danger, not a threat.

Patents in practice

The patent has a long and dishonourable history, used as much to
reward political loyalty as invention. It has provided the means to
award profitable monopolies to friends and cronies as much as to entre-
preneurs. Enterprise has flourished during periods when the patent sys-
tem has fallen into neglect, and has overcome even its complete
absence. Invention has survived the perversion of the system to fit the
requirements of communist ideology, and still survives peculiarities in
the regulations of various national patent regimes. In short, the purity
of the patent system is a modern construct, perhaps even a product of
economists and lawyers casting limelight on to theory and leaving prac-
tice in decent obscurity.

The basic patent bargain works only in theory. In practice, both sides
cheat. Most obviously, the patent affords protection only when the 
patentee can afford to enforce his or her rights, which may mean that
the poor have no protection at all (see Mansfield et al., 1981). As the
journal Nature (1929) noted long ago:

the consideration for which patent rights may be enjoyed is nowa-
days not so much the introduction of a new invention as the posses-
sion of exceptional wealth.

And if society cheats in not providing the protection the inventor has
a right to expect from the patent system, the inventor cheats too. Only
in theory does the inventor provide society with the information of
invention: in practice, he or she discloses the information required by
the patent system, not the information required by society to replicate
and develop his or her invention.

A company’s patent lawyers can protect the company’s proprietary
position without giving away too much in the application process.
(Labich, 1988, p. 30)

The patent specification is primarily a legal document, not a source of
information for innovation. One respondent to a survey of professional
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engineers who had taken out patents encapsulated the situation nicely,
‘I could barely recognise my own invention in legalese’ (Mandeville,
1982, p. 12). Basically, the information contained in patent specifica-
tions is available only to those who consult them directly, or who pay
others more adept at arcane classifications and the language of lawyers
to do so (Liebesny, 1972). Moreover, the delay between the filing of an
application and the publication of a specification may be far greater
than the pace of change in some industries. In high technology – an
activity often associated with the patent system – time rapidly erodes
the value of information. In addition, the criteria by which patents are
granted pay no heed at all to the contribution patent information might
make to innovation. Details of inventions which can make no conceiv-
able contribution are frequently published, as are those of patents
designed to mislead or obstruct (Schmookler, 1957).

In short, the patent system is ripe for abuse, and has long been
abused. It should not be surprising that the patent system is still being
abused. The wonder is that anyone should think otherwise, and this
chapter will speculate on just why this might be. The chapter will argue
that the strong are most able to exploit the patent system and that they
have a great deal to gain from this exploitation. The chapter will also
argue that this exploitation is hidden – deliberately hidden – from those
who bear its costs. Basically, the strong disguise their own interest in 
the patent system by emphasising society’s interests in the system 
and the benefits for the weak. Thus, the chairman of both Reed Elsevier
and the European Round Table, a grouping of European leaders of busi-
ness, declares that:

Protecting intellectual property is crucial, not so much for large 
companies but for small and medium sized enterprises. (Morris
Tabaksblat as quoted in Betts and Groom, 2001, p. 1)

Benefits for the weak – some empirical evidence

In theory at least, the system is particularly appropriate for encour-
aging the invention of small firms and independent inventors. Large
organisations are more likely than small to have the internal resources
to develop their own inventions, and so can keep the information of
invention to themselves. Smaller organisations must generally seek
these resources outside and so must reveal all. In practice, though, the
protection the patent system affords the weak against the strong is often
illusory, and the problems small firms encounter in protecting their
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inventions through the patent system are widely acknowledged. There is
much less questioning of the advantage they and their innovation are
claimed to reap from the other part of the patent bargain, the informa-
tion the patent system makes available. Small firms cannot depend on
vast R&D departments to generate the information required for inven-
tion; they must look to external sources for this information and one of
the richest of these is said (by patent officials) to be patent specifications.

Patent specifications are a source of valuable technical information,
readily available and much of it free for the taking. It is a pity that so
few manufacturers, engineers and scientists seem to be aware of this.
So next time you have a technical problem, check to ensure that it
has not been solved already. Even if you don’t find a ready solution,
you may pick up some good ideas for use in your current or future
design. [original emphasis] (Australian Patent Office, 1981, p. 2)

Each patent specification is a detailed disclosure of the invention and
it is this aspect of course which is particularly valuable as a rich
source of technical information. (Blackman, 1994, p. 47)

Such assertions are in conflict with the evidence. Two postal surveys
were carried out in October 1996, one of the 615 UK small firms (employ-
ing between 10 and 250) that had been granted at least one patent in
the UK or Europe in 1990, and a control group of 2000 small manufac-
turing firms in the UK. The overall response was just under 35 per cent.
Predictably, these small firms look to customers, suppliers and competi-
tors for information about the latest developments in their industry and
market (Figures 2.1a and 2.1b). All other likely sources of external infor-
mation vie with each other in their uselessness for innovation in small
firms, which is interesting in that many of these sources take some
pride, and expend considerable public resources, in their efforts to 
provide information to small firms. Most successful in this unenviable
competition are government sources and the patent system. Small firms
that have patented declare the patent system to be somewhat less use-
less than do small firms in general, but the positive side is not encour-
aging for those who feel that the patent system is obviously a major
source of information for innovation in small firms: while just 8 per
cent of the small firms in the control group think patent information of
some importance, only 12 per cent of small firms which patented, and
that therefore have some familiarity with at least the protective side 
of the system, consider patents are of some importance as a source of
information for innovation.
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Figure 2.1a External sources of information rated important for innovation in
small firms
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Figure 2.1b External sources of information rated important for innovation in
patenting small firms

It is often argued that the other forms of intellectual property protec-
tion – registered designs, copyright and trademarks – being simpler
devices, are of more practical use to small firms than patents. This
would seem to be questionable. These small firms do not see any form



of intellectual property protection as important to their innova-
tion (Figures 2.2a and 2.2b). What is most remarkable is that even those
that have patented, and therefore have some knowledge of intellectual
property rights, are only slightly more likely to see the other forms 
of intellectual property protection as benefiting their innovation. In
both cases, trademarks and trade secrets are a little more valued than copy-
right and registered designs, but the difference is marginal and is over-
whelmed by the vast majority of small firms considering that all forms
of intellectual property protection are of little importance for their
innovation.

Most of the firms surveyed because they had been granted a patent in
1990 had since acquired other patents – but not many. On average they
had been granted but one other patent, and only 13 per cent had more
than ten patents. About half did not apply for patents even on inven-
tions they thought were patentable. Two-thirds had developed their
invention since patenting it in 1990, but 87 per cent would have devel-
oped the invention even without a patent. Predictably, development 
is almost exclusively in-house rather than in partnership. Licensing
patents to others is not a popular course; 81 per cent of small firms
granted a patent in 1990 have not licensed it. Nor has the vast majority
licensed patents from anyone else over the last ten years. Not a single
firm could boast that it frequently licensed patents from others. Of the
few firms that did occasionally license, most gained know-how as part
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of the agreement, but the licence also imposed restrictions on what they
could do with the technology. Most common among these restrictions
were agreements not to sell outside a geographical area, not to dispute
patents, not to sell competing products, and agreements to buy parts
from the licensor and to license back improvements.

About half of these small firms regularly conduct patent searches and
almost all of these pay a patent attorney to search on their behalf. The
most important reason for doing this is to keep track of competitors, but
the next most important reasons are to check on potential patent
infringements and to prepare patent applications (Figures 2.3a and
2.3b). It has been noted by others that some of the most significant uses
to which the patent system is put are demanded by the patent system
itself (Australian Patent Office, 1980). When this happens, the patent
system is serving not the requirements of innovation, but its own require-
ments. Even the small firms that search to keep track of competitors are
more interested in keeping track of their competitors’ patenting than
their competitors’ technology.

These two surveys paint a somewhat depressing picture of small firms
isolated from the external sources of information for innovation that

0

10

20

30

40

50

60

70

80

%
 o

f 
re

sp
on

de
nt

s

trade secrets trademarks copyright reg. design

great some  little/none
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larger firms and firms in rapidly innovating sectors find so important.
These small firms seem to rely very heavily on their own resources. There
is a range of likely reasons for this, but basically they come down to
employees of small firms, and especially senior management, having
few resources available to search for information in the outside world
and to use the information acquired there. In a small firm, everyone is
needed for day-to-day operations, to man the pumps. It should come 
as no surprise that small firms are highly innovative; their innovation 
is a necessary response to competition and the fluidity of their markets.
Patent protection is little valued and innovation is rife in its absence
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(Kahaner, 1983). And among a host of information sources that small
firms might use for innovation and rarely do, the patent system is 
distinctive in being used least of all.

Who does benefit?

It is now more than a decade since Mansfield published his classic table
illustrating the importance of the patent system to the innovation of
various industries (Table 2.1). The table shows some industries to be
very much more reliant on the patent system than others. Basically this
is because the invention of these industries is readily codifiable (Levin 
et al., 1987). This means both that competitors can easily acquire and use
the information of invention and that the invention can be thoroughly
described in a patent specification. Put another way, the precision of 
a chemical or pharmaceutical patent specification makes the patent 
particularly easy to defend and thus enhances the value of the intellec-
tual property (Tapon, 1989). Hardly surprising then that Taylor and
Silberston (1973, p. 231) could conclude that the ‘pharmaceutical
industry stands alone in the extent of its involvement with the patent
system’. The pharmaceutical industry has done much to ensure that the
patent system meets its own requirements, basically the requirements 
of large companies, operating with highly codified information on a
route to innovation made linear by government regulation and social
expectation.
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Table 2.1 Inventions that would not have
been developed in the absence of patent
protection (%)

Pharmaceuticals 60
Chemicals 38
Petroleum 25
Machinery 17
Fabricated metal products 12
Electrical equipment 11
Primary metals 1
Instruments 1
Office equipment 0
Motor vehicles 0
Rubber 0
Textiles 0

Source: Mansfield, 1986.



Set against the benefits society reaps from innovation in those indus-
tries where innovation is encouraged by patents must be the monopoly
costs these industries insist provide the necessary incentive to innovate.
Less obvious is the cost to all those other industries where innovation 
is not dependent on patent protection, but that must still cope with a
patent system that is virtually irrelevant to their requirements. Of course,
it can be argued – it is argued – that firms everywhere benefit from 
the information disclosed and disseminated by the patent system. The
argument is much more convincing in theory than in practice. Just as
small firms have little use for patent information, large firms in all but
those few industries where invention can be neatly encapsulated in a
patent specification, attach little value to patent information. It has
been calculated that patent information is worth about 0.75 per cent of
firms’ research and development (R&D) expenditure, and thus an infin-
itesimal proportion of total innovation costs (Taylor and Silberston,
1973, p. 212). This may help explain why there is such toleration of 
the poor dissemination of patent information; it is just not worth the
spreading.

Invention or innovation?

An invention is a discovery: an innovation is a product or service that is
new to the market, or simply new to the adopter (see Schott, 1981). It is
important to remember that of the total resources required for innova-
tion, only a small proportion comes from invention; the majority comes
from design, production, marketing and the rest of the myriad of acti-
vities that contribute to the making of things. This assumes, of course,
that every invention contributes something. It does not. Many inven-
tions make no input to any innovation.

Although most innovations can be traced to some conquest in the
realm of either theoretical or practical knowledge that has occurred
in the immediate or remote past, there are many which cannot.
Innovation is possible without anything we should identify as inven-
tion, and invention does not necessarily induce innovation, but pro-
duces of itself … no economically relevant effect at all. (Schumpeter,
1939)

This failure to achieve the ultimate goal of successful innovation is
often blamed upon what is seen as a rocky road from invention to inno-
vation. Alternative models avoid the notion of a journey, of linearity
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(Teece, 1988). These maze models of innovation depict no obvious
route from invention to innovation; the journey may start anywhere 
in the system and may lead anywhere, perhaps to invention more 
than once, before innovation is reached – if it is ever reached at all.
Innovation remains the goal, but getting there is the real challenge:
innovation is not simply the last stop on the line (Rothwell, 1992,
1994). In the midst of both linear models and maze models is the patent
system – seen as a convenient stretch of fast highway in the former and
as a further complication in the latter.

Society may want innovation from its patent system very much
indeed, but the patent system is really concerned only with invention
(Kingston, 1987). This desire for innovation has produced two arguments
in justification of the patent system. Though they are not incompatible,
they are seldom presented together (Merges, 1988). Both are rooted in the
supposition that invention would not take place if it could be purloined
by anyone so inclined. The first argument emphasises development: the
patent system gives an incentive to invent because it allows the inventor
to reap a reward from his or her invention, either through developing 
it him- or herself or by selling it to others for them to develop.

Development is the inventor’s responsibility, not society’s. The sec-
ond argument is less contingent on development and emphasises infor-
mation: it is that a bargain has been struck between the inventor and
society by which society grants property rights, with which the inventor
may do what he or she will in return for giving society the information
of his or her invention (Merges, 1988). Society must then use this infor-
mation to create innovation, and development, with all its uncertainty
and irregularity, becomes society’s responsibility, not the inventor’s. In
the first case, society is to get innovation, which is what society really
wants: in the second, only information. In the first case, society allows
the inventor to make his or her information public: in the second, soci-
ety demands that he or she make his or her information public. The first
case supposes patent information leads directly to innovation and that
innovation is society’s reward: this is compatible with linear models of
innovation. The second fits better with maze models of innovation in
that it depicts patent information adding to a social store of informa-
tion in which information for innovation may be found, and – with the
owner’s consent – used. In this case, information is society’s reward.

Participants in process

While maze models come closer to the reality of innovation than linear
models, there are those who prefer to see innovation as the culmination
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of a linear process. Society generally – and naturally – prefers this simple
and direct model of innovation, and the passive role it is required 
to play. Often, though, this perception is encouraged by the observer’s
situation, and often it is in his own interest. For example, scientists
involved in basic research like to think of their activities as seminal 
to innovation. And so do the universities and the research laborato-
ries that house the scientists. Similarly, managers who allocate organi-
sational resources for innovation like to feel they are fuelling a process
that will produce the innovation they have planned and none of the
uncertainties often associated with change; they need to justify resource
input in terms of innovation output (see Greiner and Barnes, 1970).
And thus it is with public servants anxious to encourage innovation and
expected to account for the expenditure of public funds on research in
terms of the innovation it will yield (Griliches, 1989). Patent attorneys
and those who work for patent offices also have vested interests in the
system. More generally, so do those who find the prospect of rampant,
uncontrolled and unpredictable innovation disconcerting. For them –
and there are many of them – the patent system provides an illusion of
certainty in an uncertain world. Amidst the turbulence and tumbrels 
of even high technology revolution, it is comforting to feel that, even in
innovation, there is a proper and established way of doing things:

the very idea of a patent law is something of an oxymoron: it is a
hybrid of two opposing principles, change and order, that live always
in tension with each other. (Kass, 1982, p. 43)

To this considerable body of interest in perceiving a linear innovation
process must be added those for whom innovation actually is a linear
process. There are whole industries whose innovation is strongly influ-
enced, if not actually determined, by what happens in research. In these
cases, innovation is indeed a process, almost a routine in which output
is basically a product of input. It behoves such industries to spend heav-
ily on research and to protect as best they can not only their innova-
tion, but also the systems on which their innovation, and hence their
competitiveness, are dependent. The lengths to which these industries
will go to protect the patent system are a measure of how crucial it is to
their existence. Their position is not negotiable. Consider the recent
unequivocal declaration from the president of one large pharmaceutical
group.

Les produits génériques sont des actes de piraterie qui seront
éradiqués comme l’avait été la piraterie au XVII siècle. [Generic 
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products are acts of piracy which will be eradicated like 17th-century
piracy was] (Quoted in Cohen, 2001)

For such industries, the patent system is so compatible with their
method of innovation, so integrated with corporate strategy, that it 
has to be defended at all costs. Attack has been the customary form of
defence, the aim being to secure strategic position not simply by main-
taining the patent system, but by strengthening it. The size of the phar-
maceutical industry, its potential to contribute to public welfare and 
its experience with R&D make the industry a force to be reckoned with
(Miller, 1988; Porter, 1989). It is quite capable of using this power to
extort advantage for itself and to impose costs on others.

We are most interested in a strengthening rather than weakening of
the Australian patent law, especially for pharmaceuticals. Substantial
weakening might prompt us to drastically shortcut investments in
Australia. (Quoted in Mandeville and Bishop, 1982, p. 16)

The danger is that loss of patents in HIV alone could destroy the global
HIV market. The bigger danger is that the broader loss of patents in
South Africa could be the thin end of the wedge which smashes patent
protection for the industry [worldwide]. And if that happens, then
frankly the entire economic base of the pharmaceutical industry 
is destroyed. (David Ebsworth, Head of Pharmaceuticals in Bayer, as
quoted in Pilling, 2001)

Before the strengthening of the patent system, society looked to high
technology for a model of how to innovate, not the only or necessarily
the best model, but a model that certainly worked. The model was based
firmly on the notion that innovation was dependent on the free flow of
information. So rapid was the pace of change in semiconductor and IT
that the patent system played little part in the transformation. Indeed,
the companies that accumulated most patents tended to go out of busi-
ness, leaving the field to companies much less distracted by patenting
(Table 2.2). This could not happen now.

A weak patent policy did not slow things down in the development
of the integrated circuit and microprocessor. In fact, it sped things up.
The legal environment of the 1970s allowed Fairchild, Intel and oth-
ers to get their start, carrying the lesson that strong patents for every
industry are not always good. (Forbes ASAP Supplement, 1993, p. 62)
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The way in which high technology firms innovate now is very differ-
ent and has been profoundly altered by the patent system (Simon,
1996).

Software patents are failing to achieve the Constitutional mandate of
promoting innovation and indeed are having a chilling effect on
innovative activity in our [software] industry. (Shulman, 1995)

Strengthening the system

In the early 1980s, governments turned somewhat desperately to tech-
nology to create wealth and employment. As the President of the
Pharmaceutical Research and Manufacturers of America (PhRMA), and
sometime Commissioner of Patents and Trademarks, noted:

The shift in the U.S. competitive advantage, away from basic manu-
facturing and toward high-tech information-based industries such as
pharmaceuticals, makes global intellectual property protection an
urgent policy priority for the U.S. government and for U.S. industry.
(Mossinghoff and Bombelles, 1996, p. 47)

Innovation was the key to competitiveness, but government policy
(and corporate strategy for that matter) found difficulty accommodat-
ing the undisciplined information flow fundamental to the innovation
of a freewheeling Silicon Valley. Policy and strategy were much more 
comfortable with an interpretation of high technology entrepreneurial-
ism that flaunted the trappings of Silicon Valley in the science park 
or the European Commission’s Esprit Programme (Macdonald, 1987;
Marschan-Piekkari et al., forthcoming) while denying the unmanaged
and uncontrolled information flow critical to innovation in high tech-
nology. The information required for innovation was to be captured
and retained, whether in a Fortress Europe defended by the national
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Table 2.2 Percentage of total semiconductor patents awarded to firms
in the US, 1952–6

1952 1953 1954 1955 1956

Bell Laboratories 56 51 46 37 27
Established firms 37 40 38 42 53
New firms 7 9 16 21 20

Source: Braun and Macdonald, 1978, p. 68.



champions of the electronics industry, or a Fortress America, where
alarm at the Japanese and even European threat to competitiveness led
to the imposition of national security export controls designed to pre-
vent the loss of high technology information (Macdonald, 1990). At the
corporate level, information mercantilism also prevailed with innova-
tion strategy based on the acquisition and retention of information
(Macdonald, 1998). Clearly, this climate was hostile to the patent sys-
tem as an instrument for disseminating information widely so that 
others can use it, and much more comfortable with the patent system
providing a temporary monopoly so that inventors can innovate. The
climate was conducive to the strengthening of the patent system.

Pressure to extend the scope of patents was fuelled by the observation
that much modern invention did not fit easily within the system’s
arcane classification. The scope of patents had to be extended if the sys-
tem were to stimulate the innovation a modern economy requires. The
patenting of genetic material is one result, the extension of the patent
system to computer software and to business methods in the United
States two more. The value of the patent monopoly is related not just to
the scope of the patent, but also to the ease with which the patent can
be defended. The US Court of Appeals of the Federal Circuit (CAFC) was
established in 1982, a response to the need for a specialist body to cope
with the growing complexity of some of the new areas into which
patents were entering. The Court was also a product of powerful groups
looking after their own interests:

a very small group of large high technology firms and trade associa-
tions in the telecommunications, computer and pharmaceutical
industries was essentially responsible for the creation of the CAFC.
The group believed that a court devoted to patent cases would better
represent its interests. (Silverman, 1990, fn. 62)

It is argued that the actions of the CAFC have very much strength-
ened the US patent system. Between 1982 and 1987, the CAFC upheld
89 per cent of district court decisions that patents were valid: between
30 per cent and 40 per cent had been upheld previously (Silverman,
1990). Penalties for infringement have become very severe:

Defendants that have been judged guilty of ‘wilful and wanton’
infringement can be assessed treble damages, interest that accrues
while they appeal, and the plaintiff’s legal fees. Worse, judges are
ordering companies found guilty of infringing to stop selling copycat
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products immediately, rather than allowing them to continue busi-
ness as usual until completion of the appeal. (Perry, 1986)

The result has been to increase the value of an American patent.
This increase in both the scope and the scale of patent protection has

altered the relationship between the conflicting interests inherent in
the system. A weak patent system acknowledges that invention is gener-
ally a long way from innovation and of little value in itself: a strong
patent system values invention – patented invention – perhaps even
above innovation. Texas Instruments, for instance, once liberal in its
cross-licensing arrangements with competitors, has become particularly
litigious. Its most profitable product line is now patent royalties. In
some years, the company’s licence fees exceed its operating income
(Thurow, 1997). IBM increased its licence income from $30 million in
1990 to nearly $1 billion in 2000 (Rivette and Kline, 2000). Other semi-
conductor companies have converted the cross-licensing which used to
stimulate innovation in the industry into a mechanism for excluding
new entrants and inhibiting innovation (Barton, 1997).

With cases lasting four years plus and running anywhere from 
$2 million to $10 million, computer companies are spending as much
time in the courts as they are in the laboratories. (Howes, 1993, p. 7A)

The balance of the system, then, has been tilted in favour of the ben-
efit to society being expected less from the information made available
for innovation, and more from the protection given the inventor to
innovate himself. This shift is evident in a growing tendency in the US
to regard the commercial success of innovations as a major determining
factor in the granting and upholding of patents (Merges, 1988). Thus,
those organisations best equipped to innovate in a fashion compatible
with the patent system, rather than merely to invent, find most value in
the system. These are likely to be large firms. Being well equipped to
innovate themselves, there is little need for these firms to disseminate
their information to society so that society may innovate. In short,
strengthening the patent benefits the large firm whether it innovates
itself or licenses the patent to others: for the weak, able neither to inno-
vate themselves nor to protect their property, strengthening brings no
benefits.

[A]n overemphasis on successful innovation, coupled with reduced
attention to the presence or absence of a true invention, reinforces
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only one of the dual policy goals of the patent system: providing
incentives to inventors. It ignores the goal of encouraging inventors
to disclose technical information. (Merges, 1988, p. 876)

When intellectual property rights are protected, innovators are able to
recover the costs incurred in research, product development and
market development. This cost recovery … is essential for stimulating
the future research and development that is necessary to maintain
America’s competitive edge. [emphasis added] (Silverman, 1990, 
fn. 110)

Standing up for the weak

The patent system is much more suited to pharmaceutical and chemical
firms than to most others, and these firms gain rather more benefits
from the system than others. This would be of no great moment in a
world which does not even pretend to be fair were pharmaceutical and
chemical firms not disposed to defend their advantageous position by
presenting their own innovation as typical of all innovation. Thus,
because the pharmaceutical industry spends a fortune on R&D, the
industry feels entitled to pontificate on innovation in general and on
national competitiveness too.

Since, today, it takes an average ten years and over $100 million to
develop a new drug, only seven or eight years are left for the product
to recover its entire investment before manufacturers who made no
R&D investment at all are free to copy and compete with it. In the
United States, the 1984 Patent Restoration Act has added up to five
years of life to a pharmaceutical patent to make up for some of the
time lost in the governmental approval process … If the United States
is to avoid further erosion of its competitive position, a new frame-
work for growth must be envisioned … in which intellectual property
rights are protected and in which investment and innovation are
encouraged. (Miller, 1988, p. 88)

This is arrant nonsense: the innovation of the pharmaceutical indus-
try is not representative of innovation as a whole and the patent system
that is so conducive to pharmaceutical innovation is much less appro-
priate for other innovation. With something like 22 per cent of the
world’s patents (Johnston and Carmichael, 1981), the pharmaceutical
and chemical industries alone have just about as many patents as all 
the millions of the world’s small firms in all industries put together. 
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Yet, despite the evidence, the pharmaceutical and chemical industries
present themselves as champions of the weak, defenders of the means
by which they are able to innovate. This smacks of hypocrisy.

Indeed, it may fairly be claimed that the provisions of the new law
[the Copyright Designs and Patents Act 1988] reflect the interests of
the powerful and politically active, not those of society as a whole.
(Porter, 1989)

The costs of patents

Discussion of the costs and benefits of the patent system tends to
emphasise the benefits. The costs of the patent system are usually
ignored altogether, or are presented as trivial. Those most commonly
acknowledged are the fees paid to patent offices and to patent attorneys.
But there are other costs. There are serious costs. These would seem to
be of two sorts:

1. The costs of illusion (or perhaps disillusion). The illusion is that the
patent system really will deliver the protection and the information
it is supposed to deliver. These costs are likely to be heaviest for those
who are new to the patent system, and lightest for those who have
most experience. The costs of illusion also encompass the costs soci-
ety incurs in frustrated expectations of innovation.

2. The costs of distortion. The patent system is supposed to help meet
society’s requirements for innovation. Society is not supposed to
meet the patent system’s requirements, yet this is what happens
when resources are diverted from other purposes, including innova-
tion, to satisfy the demands of the patent system. Recall the use of
patent information in the small firm survey; it was required not for
innovation at all, but to service the patent system. Recall also that
the patent system suits the innovation process of a few specialised
industries, not the irregularity that is much more typical of innova-
tion generally. In as much as this irregularity is compromised by
being tailored to suit the patent system, there is a cost in terms of 
discouraged innovation.

The costs of illusion

Macroeconomic analysis of the patent system focuses on its net value to
society.
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If the system accounts for a net increase in inventions having a value
to society exceeding the costs society pays for them, the patent sys-
tem is justifiable in economic terms. (Markham, 1962, p. 597)

A positive net social value does not require costs and benefits to be
evenly distributed, but great benefits for some must entail equally great
costs for others. The more stringent the system, the more these benefits
would seem to be concentrated among those whose innovation accords
with the system, and the greater the costs for those whose innovation
does not. Most obviously, the costs of avoiding infringement rise (Moss
and Evans, 1987). Any lengthening of the patent term obviously bene-
fits those awarded patents, but less obviously increases both the risk of
infringement and the search costs of others seeking to reduce this risk
(Gilbert and Shapiro, 1990, p. 112). From this perspective, the informa-
tion the patent system has accumulated is less a contribution to innova-
tion than an obstacle to innovation. It becomes the responsibility of the
patent attorney to help his or her clients avoid such obstacles.

Corporate patent attorneys have started scrutinizing their compa-
nies’ patent portfolios and have become more reluctant to give R&D
managers the go-ahead on a new idea or business for fear of duplicat-
ing a patented product. (Perry, 1986, p. 80)

Genetics Institute’s patent counsel say the strength of the potential
patent position is ‘a leading factor’ in deciding what research to 
pursue. (Rivette and Kline, 2000, p. 58)

Society’s approach to innovation – which is what the patent system
exemplifies – has gone very seriously wrong when lawyers decide
research priorities, or when property is so valuable because it is pro-
tected by patent that industry strategy focuses on defending this prop-
erty, even at the expense of creating new wealth. A whole vocabulary
has developed to describe the role of patents in corporate strategy;
amidst patent clustering, patent bracketing, patent walling and patent
blitzkrieg there may be little place for innovation. The pharmaceutical
industry can be quite ruthless in its defence of what has become critical
to its existence (Miller, 1988; Porter, 1989).

Because patent statistics are now taken so seriously, there is pressure
on employees in many organisations to create the patents to be counted,
and – as in Japanese companies – employees may be offered incentives
to patent as much as possible (Shapiro, 1990). A minor industry has
developed to tally patents, a practice justified by the observation that
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patents are one of the few indicators of output from expenditure on
innovation. Undeterred by the fact that patents, if they measure any-
thing at all, measure invention rather than innovation (see Rosenberg,
1974; Wyatt, 1977–8; Sciberras, 1986), this minor industry counts patents
to compare the technological and competitive strength of companies,
industries and whole nations. Share prices rise on news that a patent has
been granted, and fall on news that it has been challenged. So secure are
profits from pharmaceutical patents that plans are afoot to use them as
financial instruments by issuing notes on them to investors (Rivette and
Kline, 2000). The wonder is that all this activity can all take place in the
complete absence of innovation. Innovation has in many ways been 
supplanted by the patent, which, in itself, creates no wealth at all.

I’m convinced that the management of intellectual property is how
value added is going to be created at Xerox. And not just here, either.
Increasingly, companies that are good at managing IP will win. The
ones that aren’t will lose. (Richard Thoman as quoted in Rivette and
Kline, 2000, p. 54)

The costs of distortion

Whenever resources are diverted from one purpose to another to satisfy
the requirements of the patent system, and when the incentive to
patent becomes distinct from the incentive to innovate, there is likely
to be a cost in terms of discouraged innovation (Takalo and Kanniainen,
1997). Universities, certainly in the UK but elsewhere as well, are anx-
ious to increase their revenue not only because they are expected to
cover costs, but also so they can demonstrate demand for their services
and, therefore, just how useful these services are. Patenting is seen as an
appropriate route to riches, and academics are encouraged to patent
whatever can be patented. Resources are diverted from areas with little
patenting potential to those with more, and publishing is discouraged if
it might interfere with patenting prospects (Feller, 1990). The British
Technology Group, which specialises in exploiting university patents, is
especially keen to suppress academic discussion.

Our biggest competitors are not other agencies like ours. They are
researchers talking to industry or giving their ideas away at confer-
ences and so on. (Harvey, 1989)

Academics are unlikely to be innovative unless they are free to discuss
and exchange ideas. If information flow is being restricted in universities
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by the requirements of the patent system, then it is unlikely to be flow-
ing freely in other organisations.

The patent system also sets precedent for the appropriation of infor-
mation by the organisation. The patent system is highly compatible
with management methods that focus on the control of information 
as an organisational resource: with knowledge management, manage-
ment information systems and the codification of information in IT, for
example. There is no place here for personal exchange networks; these
are now regarded as organisational property. The Silicon Valleys of the
industrial world, and the invisible colleges of the academic, cannot
function under such a regime; they wither and die.

Concluding thoughts

Nonsensical as it may sound, the patent system is essentially anti-inno-
vative. This is not just because it assists a very specialised sort of inno-
vation and discourages other sorts. Much more important is that the
patent system satisfies the requirements of those who need to feel that
innovation is controlled and contained, that innovation is in its place,
part of process. Most innovation is not like this at all.

This is not to say that the patent system should be changed. Small
business counsellors, enterprise consultants and patent office officials
proffer advice on how to use the system better, and on how it might 
be adapted to offer even better service to users. They argue that, while 
the fundamentals of the patent system are sound, there is always scope
for improvements that would increase the benefits for everyone. For
example, there has been much discussion of the merits of rewarding
employee inventors (Littler and Pearson, 1979; Orkin, 1984). Such triv-
ial tinkering distracts attention from matters of moment (Polanyi,
1943). The system is inherently imperfect, and fundamental improve-
ment is just not possible. This is why enthusiasm for the system among
economists is often so muted.

If we did not have a patent system, it would be irresponsible, on the
basis of our present knowledge of its economic consequences, to rec-
ommend instituting one. But since we have had a patent system for a
long time, it would be irresponsible, on the basis of our present
knowledge, to recommend abolishing it. (Machlup, 1958, p. 80)

In other words, this is as good as it gets.
This does not mean that there is no possibility of increasing the pub-

lic benefit from the patent system. Appreciating the limitations of the
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system would achieve this quite simply. Managers of pharmaceutical
companies might sleep less soundly at night, but appreciation would
not actually reduce the benefits their companies reap from the system,
at least not in the short run. It is surely as well that those who bear 
the costs of the patent system appreciate the nature and extent of these
costs. Appreciation in itself would do much to reduce them (see Rothwell,
1983). This appreciation starts with seeing the patent system as it is, and
not as others would have us see it. Consider Macaulay’s nice observation
on the impact of copyright on Dr Johnson’s productivity, and consider
what such realism might contribute to modern discussion of the relation-
ship between intellectual property and innovation:

Would it have stimulated his exertions? Would it have once drawn
him out of his bed before noon? Would it have once cheered him
under a fit of the spleen? Would it have induced him to give us one
more allegory, one more life of a poet, one more imitation of
Juvenal? (Anon, 1978)

So, does TRIPS (Agreement on Trade-Related Aspects of Intellectual
Property Rights) make a difference? Yes it probably does, though per-
haps not in the most obvious way. As a fundamental part of the World
Trade Organization regime, TRIPS puts intellectual property on a world
stage, and the patent system centre stage. This may not be a role that
patents can play to everyone’s satisfaction. TRIPS is meant to allow the
developing world the advantages that use of, and investment in, mod-
ern technology can bring, while the developed world secures an ade-
quate return on its research and development. In return for enforcing
patent rights, the developing world becomes eligible to join the interna-
tional high technology community. Like fresh air, sunshine and exer-
cise, the patent system is presented – and accepted – as a good thing.
TRIPS follows this custom. Does not Article 7 of TRIPS declare that the
protection and enforcement of intellectual property rights should con-
tribute to the promotion of technological innovation and to the trans-
fer and dissemination of technology, to the mutual advantage of
producers and users of technological knowledge? Of course, the situa-
tion is not quite that simple. Actually, it is not at all simple, which may
explain the general tendency to present it as if it were, as if there were
no small print.

There is a parallel to be drawn between developing countries and
most firms in the developed world. Their interests in the patent system
are not dissimilar; they both bear its costs. Just occasionally the patent

Stuart Macdonald 35



system will suit their requirements, but more usually it will have little 
to offer. With limited experience and knowledge of the system, and
especially of its complications and ramifications, and with only weak
influence, they offer only feeble opposition to the established opinion
that the patent system obviously encourages innovation everywhere by
protecting and by disseminating information. Consequently, this view
prevails.

This situation may be changing. The attitude of the large pharmaceuti-
cal firms towards the enforcement of their patents in the developing
world has prompted some questioning of the motivation behind TRIPS,
and of the implications of the new world patent order. The experience 
of these companies denying drugs to the poor lest their patent position
in the world’s richest markets be compromised seems at odds with the
promise of TRIPS to operate in a manner conducive to social and eco-
nomic welfare, balancing rights and obligations. Put briefly and bluntly,
TRIPS has forced the developing world to examine the patent system
more deeply and thoroughly. This is something that most firms and most
governments in the developed world should have done years ago. TRIPS
was intended to impress the existing patent order on the whole world:
delicious irony if it is TRIPS that initiates the wholesale reassessment of
the patent system.
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3
Pro-competitive Measures under
TRIPS to Promote Technology
Diffusion in Developing Countries1

Carlos M. Correa

Introduction

Economists and policy makers face a difficult dilemma in the area of
innovation: how to reconcile the aims of intellectual property, which
provides innovators with incentives by restricting use of the innovation
and thereby guaranteeing extraordinary gains, with a society’s interest
in allowing maximum use of innovative products, by keeping their
price low and ensuring diffusion, imitation and improvement (OECD,
1992, p. 50).

A fair balance between the private and the social benefits of innova-
tion requires the development of a policy framework which ensures not
only that new technologies are created, but also that competitors are
able to work and improve on them. As taught by the economic theory
on technical change, innovation and diffusion are ‘two faces of the
same coin’: innovation leads to diffusion, which in turn influences the
level of innovative activity (OECD, 1992, p. 51).

Moreover, from a social and ethical perspective, it is essential that pol-
icy mechanisms ensure that innovation results reach those who need
them. One obvious example is the case of pharmaceuticals, diagnostic
kits and other health-related products.

If the policy framework leads, by exclusion of competition and lack of
controls on abuses, to excessively monopolistic market structures, inno-
vators can maintain high price/cost margins, retard further innovation
and deny access to innovative products, especially to the poorer seg-
ments of the population. In contrast, a certain degree of competitive
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threat induces firms to continue to innovate and keep prices low.
Innovation policy needs to provide incentives for both the creation and
the diffusion of new technology. The monopolistic elements should
diminish, in particular, where diffusion opens up important technolog-
ical opportunities and where it is important to satisfy essential societal
needs.

Intellectual property is a significant component of innovation policy,
but its impact varies according to the sectors at stake2 and the level of
development of the country where such policy is implemented. The
granting of exclusive rights increases appropriability by preventing unau-
thorised use. If the power conferred on the rights holder is too strong 
diffusion may be limited, further innovation jeopardised and many
would-be adopters may be deprived of access to needed products. 
A sound intellectual property policy should, hence, strike a balance
between the right to exclude and the right to use innovations.

The achievement of such balance is one of the stated objectives of the
Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) (Article 7). Though the adoption of TRIPS allowed developed
countries to impose on developing countries and economies in transi-
tion the core of their own intellectual property rights (IPRs) systems, it
aims at balancing the rights of producers and users of technology and
leaves room for establishing pro-competitive measures that may facili-
tate access to and further innovation on protected goods and technolo-
gies. Of particular importance are, in this regard, the provisions relating
to parallel imports, exceptions to exclusive rights and compulsory
licences which are examined below.

IPRs in developing countries

Developing countries account for only 4 per cent of world research 
and development (R&D) expenditures (UNDP, 1999, p. 67). As a result,
such countries are strongly dependent on the transfer of technology
from developed countries.3 It is evident, therefore, that the effects of
strengthened IPRs in those countries will be qualitatively different from
those in the technologically advanced countries. While in the latter
stronger rights may lead to increased profits and more innovation, in
the former the main effects will be felt in terms of the prices to be paid
for protected goods and technologies.

This does not mean that patents may not stimulate R&D in develop-
ing countries, particularly in those which are more advanced in the
industrialisation process. It rather indicates that the development of
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new inventions (particularly in sectors of high R&D costs and economies
of scale, such as pharmaceuticals) will be simply out of reach for most
developing countries. The patent system is unlikely to work as a signifi-
cant incentive to local innovations, except in those countries where a
substantial scientific and technological infrastructure exists. Stronger
IPRs may, at the same time, retard diffusion of new products (because of
high prices) and have an ambivalent effect on the access by local firms to
foreign technologies.

Arguments on the relevance of adequate intellectual property protec-
tion to foster transfer of technology are particularly strong where high,
easy to imitate, technology is at stake, such as in the case of biotechnol-
ogy and computer software. It is also possible to argue that in cases
where ‘tacit’ (non-codified) knowledge is essential to put a technology
into operation, the transfer is more likely to take place if it is bundled
with the authorisation to use patents and other IPRs. If protection of
such rights and of trade secrets in the potential borrowing country are
weak, the originating firms are unlikely to enter into transfer of tech-
nology contracts.

While the lack or insufficient protection of IPRs may pose a barrier to
obtain the required technologies, at the same time, changes in intellec-
tual property legislation may affect the bargaining position of potential
contracting parties and can make access to technology more problem-
atic (Skolnikoff, 1993). A strengthened and expanded intellectual prop-
erty regime is likely to lead to an increase in royalty levels and to the
imposition of restrictive business practices that restrain competition.

Stimulating competition, technology transfer 
and innovation

As mentioned, World Trade Organization (WTO) member countries can
adopt different measures in order to promote competition in a form
that is consistent with their obligations under TRIPS. Some of these
measures are briefly examined below.

Among the measures that developing countries may adopt are those
solely or mainly aimed at encouraging price competition and access to
protected products. This is notably the case for parallel imports, some
exceptions to patent rights (such as the ‘Bolar’ exception), the granting
of certain types of compulsory licence (for example in cases of emer-
gency, anti-competitive practices),4 and the conditional protection,
under the concept of unfair competition, of data submitted for the 
registration of pharmaceuticals.



Other measures may be particularly relevant to encourage technology
transfer. For instance, compulsory licences for government use can be
utilised – as the USA has done in many cases – in order to get access to
critical technologies. Compulsory licences granted because of the lack
of local manufacturing of a patented product have generally been seen
as an important channel for the transfer of technology, despite the fact
that very few licences of this type have been actually granted in the
developing world and that the patent owner cannot be generally
obliged to transfer the know-how necessary for the effective use of the
patented invention.5

Finally, some measures may be principally provided for in order to
stimulate innovation. This is the case, for instance, for the experimenta-
tion exception discussed below, which is of particular importance to
those sectors where incremental innovation is significant.

Parallel imports

Article 6 of TRIPS recognises the possibility of legally admitting parallel
imports,6 based on the principle of ‘exhaustion of rights’. The principle
was extensively developed in the framework of the European integra-
tion in order to avoid the fragmentation of markets and the exercise of
discriminatory pricing by intellectual property (IP) title holders within
the Community.

The doctrine of exhaustion – which justifies parallel imports – has
been applied with respect to industrial property titles (for example
patents and trademarks) as well as in relation to copyright (see Graz,
1988). This is also the approach followed by TRIPS. It is based on the
concept that the IP title holder of goods has no right to control the use
or resale of those goods once they have been lawfully put on to the mar-
ket by the title holder or his licensee.

In many countries – particularly those under a common-law system –
the doctrine is based on the existence of an implied licence under which
the buyer (and those claiming rights through him) of a patented prod-
uct is free to deal with the product as if it were not patented. The sale 
of a patented product, unless notified to the contrary, gives to the pur-
chaser a licence under the patent to exercise for this product all the 
normal rights of an owner, including the right to resell (Cornish, 1989, 
p. 200; Omaji, 1997, pp. 565–6).

In other countries, such as in continental Europe, the doctrine of
exhaustion of IPRs is not subject to the discretion of the title holder, but
is automatic. The inventor is considered to have been rewarded through
the first sale or distribution of the product. The equivalent to this 
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doctrine in the United States is known as the ‘first sale doctrine’ (Yusuf
and Moncayo von Hase, 1992, pp. 117–19).

The doctrine of exhaustion of IPRs was originally limited to the
domestic market. In the European Communities (EC), however, it was
extended by decisions of the European Court of Justice (ECJ) to the
entire common market, in order to avoid the market fragmentation that
the application of import bans in each jurisdiction may create. The EC
exhaustion doctrine has been applied with respect to different types 
of IPRs, including copyrights. In the patent field, the validity of the doc-
trine has been upheld even in cases where the exporting EC country did
not provide for patent protection (see, in particular, the decision of the
European Court of Justice in Merck v. Stephar, case 187/80, and the more
recent decisions by the ECJ, 5 December 1996, joined cases C 267/95
and C 268/95 Merck v. Primecrown and Beecham Group v. Europharm).

While the EC adopted a principle of regional exhaustion of rights,
other countries moved on to implement the same principle on an inter-
national basis. This means that whichever country may be the export-
ing country, the IPR title holder is not granted the right to prevent the
parallel importation of a product that was put on the market in the said
country with his consent or otherwise in a lawful manner.

The application of the exhaustion of rights doctrine on a domestic
scale only has a protectionist effect since a ban on parallel imports
avoids competition from abroad. Given that the title holder has been
rewarded through the first sale of the product in the country of origin,
the ban on parallel imports is not necessary to secure compliance with
IPRs (Yusuf and Moncayo von Hase, 1992, p. 128).7

Parallel imports are not a means of ignoring the patentee’s right to
remuneration (which is received with the first sale of the product), but 
a means of ensuring that patents work ‘to the mutual advantage of 
producers and users of technological knowledge’ (Article 7 TRIPS) in 
a global economy.

The recognition in TRIPS of the principle of international exhaustion
of rights may be seen as a logical result of the process of economic 
globalisation. With progress in transportation and communications,
and with the steady reduction of tariff and non-tariff barriers on a
worldwide scale, the boundaries of ‘national’ markets are diluting. From
an economic point of view, such a principle may contribute to the 
competitiveness of local companies, which may be jeopardised if they
are bound to buy exclusively from a local distributor which charges
higher prices than elsewhere. Likewise, consumer interests are better
served if the right to purchase legitimate products from the lowest price
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source – national or foreign – is recognised. Parallel imports reduce
prices and encourage foreign title holders to establish themselves locally
in order to monitor the market and adjust business strategies to chang-
ing conditions (Reichman, 1993, p. 7).

The doctrine of exhaustion of IPRs on an international scale has 
been applied in two important cases by Japanese courts. The High Court
of Tokyo held in Jap Auto Products Kabushiki Kaisha & Anor v. BBS
Kraftfahrzeug Technik A.G (1994) that the parallel imports of auto parts
purchased in Germany did not violate patents granted to BBS in Japan.
And in the Aluminium Wheels case, the Japanese Supreme Court affirmed,
in July 1997, that Article 4 bis of the Paris Convention (‘Independence 
of patents for the same invention in different countries’) did not apply 
in Japan and that the issue of parallel imports was a matter of national
policy of each country.

In the United States, according to case law, parallel importation is 
generally allowed in the absence of enforceable contractual restrictions
(Barrett, 2000, p. 984). A decision by the US Supreme Court of 9 March
1998, affirmed the exhaustion of rights principle with regard to the
importation of copyrighted items sold in the ‘gray market’ (Quality King
Distributors Inc. v. L’Anza Research International Inc.).8 The international
exhaustion of IPRs has been admitted in other countries at least in respect
of trademarks and copyrights. This has been the case, for instance, in
Australia (Omaji, 1997) and New Zealand (in respect of copyrights).

The USA questioned s. 15(c) of the South African Medicines and
Related Substances Control Amendment Act 1997 which stipulates that
‘the Minister may prescribe conditions for the supply of more affordable
medicines in certain circumstances so as to protect the health of the
public’ and, in particular, the conditions on which any medicine put on
the market by the patent holder or with his consent may be imported
by a third party in South Africa.

Despite the legality of South African law under TRIPS, the US govern-
ment and the international pharmaceutical industry put enormous
pressure on the South African government to eliminate such measures9

(see Chapters 5 and 11 by James Love and William Pretorius in this 
volume). Supported by a number of active NGOs (particularly those
concerned with the dramatic rise of HIV-related infection in South
Africa), the South African government resisted such pressures and even-
tually obtained the withdrawal of South Africa – in December 1999 –
from the ‘Special 301’ list.10

The application of the principle of exhaustion of rights in the health
sector may be of particular importance. By allowing the importation of
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a (patented) medicine from a country where it is sold more cheaply
than in the importing country, access to the product may benefit a
larger number of patients, while ensuring that the patent owner receives
the remuneration for the patented invention in the country where the
product was sold. The acceptance of parallel imports may be regarded as
one of the measures consistent with TRIPS that member countries are
explicitly authorised to take to protect public health (see Article 8.1).

Exceptions to patent rights

Exceptions to exclusive patent rights may include use of an invention
for experimental purposes, for research and education and use prior 
to the granting of a patent. Other exceptions may be based on other
public-interest reasons, such as public health or the protection of the
environment.

Article 30 of TRIPS defines in very general wording the exceptions
that members may allow. Under this provision, there is considerable
freedom for national laws to define the kind and extent of the possible
exceptions to the exclusive rights of patent owners. Based on compara-
tive law, different types of exception may be provided for within the
scope of Article 30, such as:

● acts done privately and on a non-commercial scale, or for a non-
commercial purpose;

● use of the invention for research;
● use of the invention for teaching purposes;
● experimentation on the invention to test or improve on it;
● preparation of medicines under individual prescriptions;
● experiments made for the purposes of seeking regulatory approval

for marketing of a product after the expiration of a patent; and
● use of the invention by a third party that had used it bona fide before

the date of application of the patent.

Some of these exceptions are particularly important from the perspec-
tive of technological policies, such as the ‘experimental’ exception, and
to promote competition and access to medicines on competitive terms,
such as the so-called ‘Bolar’ exception. These exceptions are considered
below.

Experimental use

Exceptions relating to research and experimentation on the invention
may be an important tool to create a favourable context for innovation.
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The adoption of an experimental exception may permit innovation
based on ‘inventing around’ or improvement on the protected inven-
tion, as well as evaluation of an invention in order to request a licence,
or for other legitimate purposes, such as to test whether the invention
works, its sufficiency and novelty.

In some countries, such as the United States (Wegner, 1994, p. 267),11

experimentation and research without the authorisation of the patent
owner is admitted for scientific purposes only. In European and other
countries, experimentation on an invention is allowed for commercial
purposes as well. The Community Patent Convention,12 for instance,
provides that there is no infringement in case of ‘acts done for experi-
mental purposes relating to the subset-matter of the patented invention’
(Article 27(b)). Case law relating to pharmaceutical or agrochemical
products in European countries has permitted research done to find out
more information about a product, provided that it is not made just to
convince licensing authorities or customers about the virtues of an alter-
native product, and to obtain further information about the uses of a
product and its possible side-effects and other consequences of its use
(Cornish, 1998, p. 736).

With the exception of a few countries, most developing countries
have apparently not explicitly used the room left by TRIPS to provide
for an experimentation exception, including for commercial purposes.

‘Bolar’ exception13

Another important exception, first introduced by the United States,
deals with the use of an invention relating to a pharmaceutical product
to conduct tests and obtain the approval from the health authority,
before the expiration of the patent, for commercialisation of a generic
version, just after the expiration of the patent. The USA, Canada,
Australia and Israel, among other countries, have admitted this excep-
tion by law or through case law.14 In exchange for this permission, the
term of a patent may be extended for an additional period in some of
those countries.

The US Drug Price Competition and Patent Term Restoration Act
(1984) permits testing to establish the bio-equivalency of generic prod-
ucts before the expiration of the relevant patent. The purpose of this
exception is to help generic drug producers to place their products on
the market as soon as a patent expires, and thereby allow consumers to
obtain medicines at much lower prices immediately thereafter. In
exchange for this exception to exclusive patent rights, the patent term
of the original drug could be extended by up to five years.
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Canada also adopted a ‘Bolar’-type provision in 1991 explicitly allow-
ing a third party to produce and stockpile the product for release imme-
diately after the expiration of the patent. However, the regulatory review
of a product is linked to the patent status: the generic producer must give
notice to the patent holder about the intended use of the invention, and
the patentee is given an automatic injunction. According to the Patented
Medicines (Notice of Compliance) Regulations, the approval of a generic
version may be delayed for 24 months when there is a patent dispute.

‘Bolar’-like exceptions have also been established in Australia,
Argentina, Israel and Thailand. Particularly if not linked to an extension
of the patent term (as provided for in Argentina and Canada), such an
exception is supportive of the development of a generics pharmaceuti-
cal industry, and allows consumers to get access to medicines at a lower
price as soon as the patent expires.

The consistency of the ‘Bolar’ exception with TRIPS was analysed, as
discussed below, in a case decided in the framework of the WTO. In
November 1998 the European Communities and their member states
requested the WTO Dispute Settlement Body to establish a panel to
examine the application of the Bolar provisions in the Canadian Patent
Act in relation to Canada’s obligations under TRIPS. In March 2000, 
the Panel concluded that Canada was not in violation of TRIPS in its
practice of allowing the development and submission of information
required to obtain marketing approval for pharmaceutical products car-
ried out without the consent of the patent holder. However, Canada was
found to be acting inconsistently with TRIPS in its practice of allowing
the manufacture and stockpiling of pharmaceutical products during the
6 months immediately prior to the expiry of the 20-year patent term
(WTO WT/DS114/R).

In summary, the admission of an exception for initiating approval
procedures for generic pharmaceuticals (and, in some cases, agrochemi-
cals) before the expiration of a patent has gained growing support in
developed countries but it is still relatively unusual in developing coun-
tries. To be consistent with TRIPS requirements, this exception does not
need to be linked to the extension of the life of the respective patents.

Compulsory licensing

A compulsory licence is an authorisation given by the government for
the use by a third party, without the consent of the right-owner of a
patent or other intellectual property right. Article 31 of TRIPS expressly
allows the granting of compulsory licences under certain conditions. 



No specification is made in TRIPS, however, on the grounds under which
such licences can be granted. A particular, but not exhaustive, reference
is made to the cases of national emergency or extreme urgency, depend-
ency of patents, licences for governmental non-commercial use, and
licences to remedy anti-competitive practices. National laws can, how-
ever, provide for the granting of such licences whenever the title holder
refuses to grant a voluntary licence on reasonable commercial terms (see
WTO, 1995) and for other reasons, such as public health or public inter-
ests at large. The text of TRIPS is also open with respect to the rights that
can be exercised by the licensee, including production or importation.
The only case in which TRIPS does restrict the freedom to determine 
the grounds for compulsory licences relates to ‘semiconductor technol-
ogy’, which can only be subject to compulsory licences for public non-
commercial use and to remedy anti-competitive practices.

It should be noted that in some cases, for instance, emergency and
public non-commercial use, there is no need previously to request a 
voluntary licence, as required by Article 31(b) of TRIPS. Moreover, in the
case of public non-commercial use, the patent holder shall be informed
after the use of the invention has taken place, ‘as soon as reasonably
practicable’ (Article 31(b)). Licences to remedy anti-competitive prac-
tices are subject to a special treatment with regard to the remuneration
to be paid to the patent holder.15

TRIPS also allows for compulsory licences in cases of lack of or insuffi-
cient working. Article 27.1 of the Agreement stipulates that ‘patent
rights shall be enjoyable without discrimination … whether the prod-
ucts are imported or locally produced’. The interpretation of this clause
is debatable. Though Article 27.1 has been understood as prohibiting
any obligation to execute a patented invention locally, this interpreta-
tion is not unanimous. The Preamble, as well as Articles 7 and 8, make it
clear that one of the objectives of TRIPS is to promote technology trans-
fer, which may be ensured in some circumstances by means of compul-
sory licences for non-working. The interpretation of this Article16 is
likely to be finally settled under WTO procedures if a dispute thereon
arises between WTO Members.17

Most countries in the world, including developed countries, provided
for different modalities of compulsory licences before the adoption of
TRIPS (Correa and Bergel, 1996). Such provisions have been retained 
or expanded thereafter. The United States has had an extensive practice
in this field. With regard to the granting of compulsory licences to 
deal with anti-competitive practices in the United States, Scherer has

Carlos M. Correa 49



noted that:

compulsory patent licensing has been used as a remedy in more than
100 antitrust case settlements, including cases involving Meprobamate,
the antibiotics tetracycline and griseofulvin, synthetic steroids, and
most recently, several basic biotechnology patents owned by Ciby-
Geigy and Sandoz, which merged to form Novartis. My own statistical
analysis of the most important compulsory licensing decrees found
that the settlements had no discernible negative effect on the subject
companies’ subsequent research and development expenditures,
although they probably did lead to greater secrecy in lieu of patenting
(Scherer, 1999, p. 12).

The US Government has also made an extensive use of compulsory
licences for governmental use, in a manner that has raised the com-
plaints of the European Union.18

Despite the legitimacy of compulsory licences, some countries that
have provided for them in their legislation have faced the threat of uni-
lateral retaliations, or the suspension of aid, by some developed coun-
tries.19 Of particular interest was the dispute between the USA and
South Africa in relation to South African legislation aimed at allowing
parallel imports and compulsory licences for medicines.

Protection of data submitted for registration

A component of any public health policy that needs to be carefully 
considered relates to some of the conditions for the registration of phar-
maceutical products. Certainly, such products need to comply with 
adequate standards of efficacy and toxicity in order to be safe for con-
sumers. As a condition of registration of new products, national author-
ities normally require the submission of data relating to efficacy and
toxicity. The legal protection of such data, particularly in respect of the
use thereof to treat subsequent applications for similar medicines, has
raised different approaches and considerable controversy.

The issue of data protection is addressed by Article 39.3 of TRIPS. 
It leaves considerable room to member countries to implement the obli-
gation to protect such data against unfair competition practices. TRIPS
provides that ‘undisclosed information’ is regulated under the disci-
pline of unfair competition, as contained in Article 10 bis of the Paris
Convention. With this approach TRIPS clearly avoids the treatment of
undisclosed information as ‘property’ and does not require the grant 
of ‘exclusive’ rights to the data possessor.
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The subject matter of the protection under Article 39.3 is test data,
that is the results of trials carried out by the originator company in order
to prove efficacy and safety of the product. This information is obtained
by applying standard protocols on a certain chemical substance, and
does not constitute a creative contribution. This is acknowledged by
TRIPS, which makes this kind of protection conditional upon the fact
that there should have been a considerable effort to develop this infor-
mation: the underlying concept is not the protection of creation but the
protection of investment. Furthermore, TRIPS requires this protection
only in respect of new chemical entities. There is no need to provide it for
a new dosage form or for the new use of a known product.

The protection to be granted is against ‘unfair commercial use’ of the
relevant protected information. This means that a third party could be
prevented from using the results of the test undertaken by another com-
pany as background for an independent submission for marketing
approval if the respective data were acquired through dishonest com-
mercial practices. Such a party could, obviously, independently develop
the relevant data and information, or obtain them from other sources.
However, the duplication of tests to reach results that are already known
will certainly be highly questionable from a social cost–benefit point of
view. Article 39.3 would also permit a national competent authority to
rely on data in its possession to assess a second and further application
relating to the same drug, since this would not imply an ‘unfair com-
mercial use’.

In some jurisdictions, such as the USA and the EU, additional (‘TRIPS-
plus’) protection for data submitted for registration is granted. In the
USA, the originator of the information is given a 5-year exclusivity
period for the use of this information.20 In the EU, this period is 10 years.
During the data exclusivity period, a subsequent applicant cannot rely
on the information from the first registration, so it will not be able to
register the same product unless it develops its own clinical test data.

However, this is not the concept of TRIPS, which does not require the
granting of exclusive rights. Under the standard adopted under TRIPS in
order to approve subsequent applications, national authorities may rely,
for instance, on the registration made in third countries which apply
high sanitary standards,21 or on data which is already available to
them,22 provided that the equivalence (or ‘similarity’) of the products is
demonstrated.

In sum, under TRIPS, countries have options to decide how they wish
to regulate the protection of undisclosed information submitted for the
registration of pharmaceutical products. They can opt for TRIPS-plus
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protection by granting data exclusivity, or for strictly following TRIPS
standards. In making this choice, policy makers will have to weigh the
protection of the interests of originator companies against the impor-
tance of creating an environment that fosters competition and increases
access to drugs.

The room for maneouvre under TRIPS

The ‘method of implementing’ TRIPS provisions can be freely deter-
mined within the ‘own legal system and practice’ (Article 1.1) of each
country. There are considerable differences between national IPR 
systems, particularly between those based on Anglo-American law, and
those that follow the approach of Continental European law. These 
differences are noticeable, for instance, in the field of copyright and
neighbouring rights, trademarks and trade secrets protection.

TRIPS only contains minimum standards. Though it will contribute to
a certain degree of harmonisation of IPRs protection, it does not consti-
tute a uniform law on the matter. An important issue is the extent to
which member states have freedom to determine aspects of IPRs protec-
tion which are not specifically dealt with by TRIPS, as well as the scope
for different interpretations of existing provisions.

The room for manoeuvre left by TRIPS can be used by WTO member
countries to design their IPRs systems in the framework of TRIPS with a
view to satisfying, within the limits permitted by the Agreement, their
own objectives (South Centre, 1995). For instance, its implementation
may deliberately seek to encourage competition, technology transfer,
the diffusion of existing technologies and innovation (including via
legitimate reverse engineering).

The GATT/WTO system has attempted to ensure, as far as possible, a
predictable application of its rules by limiting the scope for discre-
tionary interpretation, and the effectiveness of the dispute-settlement
mechanism (Schott, 1994, p. 125; Hoekman and Kostecki, 1997, 
pp. 44–50).

Issues relating to the interpretation of TRIPS within the WTO have
been raised in four cases handled under the Dispute Settlement
Understanding (DSU). Several complaints have been filed under TRIPS,
involving alleged infractions by developing and developed countries. In
1999 there had already been sixteen WTO dispute settlement filings
based on TRIPS. This amounted to 10 per cent of all filings under the
DSU, a significantly high percentage. Eleven of the sixteen filings were
brought by the United States (Geuze and Wager, 1999).
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The USA and later on the EU complained against India in relation to
the application of the ‘mail box’ provided for by Article 70.8 of TRIPS. As
mentioned, the EU initiated a case against Canada on the consistency of
the ‘Bolar’ exception.23 The USA brought another case against Canada,
relating to the extension to 20 years of the term of protection for patents
granted, before the entry into force of TRIPS, for a shorter period.24

Finally, upon a complaint by the European Union, a panel found that 
s. 110.5(b) of US copyright law, relating to the enjoyment of certain
works by customers in business premises, was inconsistent with Article
13 of TRIPS.25

While the relationship between TRIPS and the GATT still needs to be
worked out, a panel has held that TRIPS has a ‘relatively self-contained,
sui generis status within the WTO’, though it is ‘an integral part of the
WTO system, which itself builds upon the experience of over nearly half
a century under the GATT 1947’.26 According to GATT/WTO jurispru-
dence the interpretation of the WTO Agreements, including TRIPS, is to
be made on the basis of principles of international customary law, as
codified in Articles 31 and 32 of the Vienna Convention on the Law 
of Treaties (1969). WTO Panels and the Appellate Body are expressly
prohibited from adding rights and obligations when adjudicating on
disputes (Article 3.2 of the DSU). However, ‘the line between interpre-
tation and providing clearer parameters of the rights and obligations 
of Members under these agreements is often very fine’ (Marceau and
Pedersen, 1999, p. 33).

Only the member states are empowered to interpret the WTO
Agreements, under a rule of qualified majority. As noted by Jackson:

in many places in the Uruguay Round and WTO treaty there are
gaps, and considerable ambiguities. These are beginning to emerge in
the discussions and dispute settlement proceedings of the new WTO.
They seem to be particularly significant in the context of the new
issue text, namely GATS for services and TRIPS for intellectual prop-
erty. The dispute settlement system cannot and should not carry
much of the weight of formulating new rules either by way of filling
gaps in the existing agreements, or by setting forth norms which
carry the organization into totally new territory such as competition
policy or labor standards. (Jackson, 2000, pp. 184 and 187)

Conclusions

The analysis made indicates that the new international rules for IPRs are
bringing greater uniformity but not necessarily full harmonisation of
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national legislation and practices on the matter. TRIPS does not impose
uniform law. It leaves certain flexibility for WTO member countries to
adopt different legislative policies in some respects. Such flexibility may
be used, in particular, in order to adopt pro-competitive measures, such
as those described above, that may facilitate the diffusion of innova-
tions and the access to goods and technologies.

The interpretation of TRIPS accepted by panels and the Appellate
Body constitute a key element to determine the scope that member
countries actually have to adopt different solutions, suitable to their
own needs and levels of development. Of particular importance is the
extent to which such bodies will accept different, but permissible, inter-
pretations of TRIPS. In fact, TRIPS contains a number of gaps and ambi-
guities and leaves many issues open to interpretation by the member
states. It is outside the competence of the panels and Appellate Body to
fill in gaps and provide their own interpretation on such issues.

Notes

1. This paper is partially based on a study (‘The TRIPS Agreement: How Much
Room for Maneuver is Left?’, 2000) prepared by the author for UNDP.

2. In many industries the loss of appropriability does not act as a disincentive
for expenditures for innovative activities. In many cases (such as semiconduc-
tors) the crucial factor is the lead time in introducing new products on to the
market.

3. Transfer of technology may take place through informal modes, such as
movement of personnel, acquisition of equipment and dissemination of 
publications, or through formal modes, including non-equity arrangements
(for example licence agreements, turn key plants), joint ventures and foreign
direct investment. The use of these different modalities varies considerably
depending on sectors involved, the maturity of technology, and the stage 
of development of the recipient country (Correa, 2000, p. 264).

4. It should be noted that nothing in TRIPS prevents a member country from
granting a compulsory licence for the importation of a protected product.

5. See, however, the practice followed in some cases in the USA in Correa (1999).
6. ‘Parallel imports’ take place when a product is imported into a country by a

third party without the authorisation of the IP title holder or his licensees in
those cases where the product has been lawfully put on the market anywhere
else in the world. The importation by the third party parallels the importation
by the IP title holder or his licensee. Parallel importation does not refer to the
importation of counterfeit products.

7. It may be argued, therefore, that the prohibition of parallel imports may
amount to a trade restriction, contrary to Article XI.1 of GATT (1947), which
does not allow the imposition of restrictions ‘other than duties, taxes or other
charges’.

8. The US Congress passed a law in 2000 authorising the parallel importation of
medicines into the United States in cases where the product is reimported to 
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the USA (Agriculture, Rural Development, Food and Drug Administration,
and Related Agencies Appropriations Act, 2001).

9. See Bond (1999).
10. On 10 March 2000 President Clinton issued an Executive Order instructing 

a flexible policy on HIV/AIDS and TRIPS for Sub-Saharan Africa.
11. A draft bill in the United States (The Patent Competitiveness and

Technological Innovation Act, HR 5598, 1990) expressly stressed the link
between the experimentation exception and competitiveness and innova-
tion.

12. The Community Patent Convention was signed in 1975, but did not come
into force because it did not obtain the required number of ratifications. The
European Commission has continued to pursue the objective of a single
patent application leading to a patent valid throughout the European
Community. Its latest proposals for the creation of a community patent are
to be found in draft Regulation of the EC (COM (2000) 412 Final).

13. This exception is named ‘Bolar’ after a case judged by US courts in Roche
Products Inc. v. Bolar Pharmaceutical Co. (733 F 2d 858, Fed. Cir., cert. denied
469 US 856, 1984), in which the issue of the exception was dealt with. The
court denied Bolar the right to begin the Food and Drug Administration
approval process before the expiration of the patent.

14. In the European countries, an ‘early working’ exception has been gradually
admitted by case law on the basis of the already mentioned right by a third
party to conduct experimentation without the authorisation of the patent
owner (Cook, 1997; NERA, 1998).

15. In the USA many compulsory licences have been granted in order to remedy
anti-competitive practices. In some cases, these licences have been granted
‘royalty free’. See Fugate (1991).

16. Article 27.1 has been generally interpreted as excluding obligations requiring
the industrial exploitation of the invention. However, Article 5A of the Paris
Convention (which is applicable under TRIPS) allows for compulsory
licences in cases of non-working. In addition, Article 27.1 of TRIPS leaves it
unclear whether the products that can be ‘imported or locally produced’ are
only third parties’ infringing products or also those of the patent owner.

17. The USA requested a panel against Brazil under the WTO Dispute Settlement
Understanding in relation to the Brazilian provision (Article 68 of the
Industrial Property Code) on compulsory licences for cases of non-working.
The case was settled before being heard.

18. See European Commission (1997).
19. See the US Trade Representative Press Release, 30 April 1999, listing the

countries that may be subject to trade sanctions under s. 301 of the US 
Trade Act.

20. If the product is not new, but data are submitted on new clinical investiga-
tions, a 3-year exclusivity period is granted.

21. This is the approach followed by Argentine law (No. 24.766).
22. The Federal Court of Appeal of Canada held that the national authority is

able, under Canadian law and NAFTA rules, to rely on confidential informa-
tion available to it (Bayer Inc, the Attorney General and the Minister of Health
and Apotex Inc. and Novopharm Ltd, 19 May 1999).

23. See WT/DS50/R, WT/DS50/AB/R and WT/DS79/R.
24. See WT/DS170/R.
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25. See WT/DS160/R.
26. See the Panel Report on USA–India–Patent Protection for Agricultural and

Chemical Products, WT/DS50/R, adopted on 16 January 1998, para. 7.19.
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Part II

Development and Access to
Technology: Genetics, Health,
Agriculture, Education and
Information Technology



4
Intellectual Property and the
Human Genome
John Sulston

Introduction

In an extraordinary revelation just under fifty years ago, the structure 
of a component of our bodies, called DNA, was discovered. The special
thing about this component, which is an immensely long thin mole-
cule, is that it turned out to carry the genome – the code of instructions
to make us. The same applies to any other living being, since each has
its own genome encoded in DNA.

The structure of DNA is a pair of strands wound around each other.
Each strand has a uniform backbone with units called bases projecting
from it at regular intervals. There are four different bases, called ade-
nine, cytosine, guanine and thymine, usually abbreviated to A, C, G and
T. It is their sequence, read along one of the strands, that forms the
code, just like the sequence of letters in a written language forms a code.
The sequence of bases on the second strand is defined by that on the
first, because the bases always form pairs like rungs of a ladder across 
the molecule – A with T and C with G.

It was remarkable that the secret of life turned out to be so straight-
forward: many had thought that it would have to be represented by
complex molecules in some more distributed fashion, rather than by
this simple linear code. From that moment on, it became an implicit
goal of biology to read out and understand the code, starting with the
simplest organisms, but some day reaching our own, human, DNA.

First people had to learn about the basics, about the way in which the
information was read from the DNA, in units of instruction called
genes, and how in most cases the information in a gene was translated
into the structure of another type of molecule called protein. Proteins
form most of the functional parts of our bodies: hair is made largely of
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the protein keratin, for example, whilst muscles are made from a com-
plex assembly of different proteins.

The original concept of a gene was a hypothetical and indivisible
entity that would account for the regularity of inherited characteristics
as first observed by Mendel 150 years ago. Through a series of experi-
ments, DNA was eventually recognised as the likely repository of these
units of inheritance. When the structure of DNA was discovered all
became clear: the genes were simply segments of the code.

In the 1970s, Fred Sanger devised an efficient method to read out the
sequence, and, with modification and automation, his technique has
survived to the present day. By 1990, technology was advanced enough
to plan an assault on the human sequence, and over the last three years
the bulk of it has been read out.

It is important to note that this is only the beginning. The code is
potentially of huge value because we know that it contains all the instruc-
tions to make a human being. But we are only just starting to understand
it, so most of the value lies in the future. For this scientific reason alone it
is essential that the code itself remains in the public domain, but there
are also, of course, strong ethical reasons for keeping this information in
common ownership.

Obtaining the sequence

The origins of genomics go back to the 1980s when it became apparent to
some of us that it would be worthwhile to tackle the genomes of higher
organisms as a whole rather than looking at them gene by gene as had
been done up to that point. Previously the route to finding a gene in an
animal was through looking for individuals that had a defect in the func-
tion of interest. One then used the methods of genetics to track down the
gene, and the new methods of molecular biology to isolate it and find
out exactly what it did. Armed with this information one was better
equipped to move on to other genes that had related functions and so
build up a picture of a whole mechanism.

Two difficulties with this approach were, first, that it was slow and,
second, that not all genes had detectable mutations that one could work
with. So the notion of isolating all the genes at once was very appealing,
if it could be done.

My own experience was with a little nematode worm that lives in the
soil and breeds fast, so that the genetics part could be done quickly. The
slow part was tracking down the genes. We solved that by making a map
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of the whole genome. We broke the DNA into fragments at random and
treated them in a way that allowed them to be replicated in bacteria. We
found a way of rapidly characterising each fragment so that we could
tell when one overlapped another, meaning that they came from neigh-
bouring places on the genome. Much like assembling a jigsaw puzzle we
were able to build a representation of the genome, matching fragment
to fragment all the way. The beauty of it was that each fragment was sit-
ting safely inside a clump of bacteria in our freezer so that we could go
back and retrieve any one we wanted. We had turned the original DNA,
which was far too big to be handled on its own, into a set of manageable
and mapped pieces.

This turned out to be a great boon for the biologists. They were able 
to line up their genetic experiments with the physical map and track
down the genes much more quickly. Similar work started in other
organisms, including the fruit fly and the human. Genomics – the study
of genomes – had begun in earnest.

By 1990 it was time to go to the next step. The automation of Sanger’s
sequencing method had progressed immensely and we could seriously
think about tackling the nematode. At that time it was still a huge task.
Its genome was 100 million bases and the largest thing sequenced so far
was only a quarter of a million. Nevertheless, people were already con-
templating the human genome at 3000 million bases, and the Human
Genome Project (HGP) had been officially begun for the purpose.

At first many people were unhappy about the costs. Mapping had
been relatively cheap but sequencing was going to cost far more. Various
short cuts were proposed, involving isolating genes and sequencing
them alone, because we knew already that these large genomes had sub-
stantial areas that contributed little biological information. However,
two crucial arguments prevailed: one was that it would be impossible to
find all the genes in this way, the other was that the areas between them,
while not densely packed with information, certainly contained impor-
tant control sequences that would be lost by short cutting.

So we embarked on genome sequencing, first on the nematode and
then a little later in the human. As soon as the projects were seriously
under way the doubts began to fade away because it was clear to biolo-
gists that having direct access to the code gave them powerful new ways
into their research problems. The nematode was completed in 1998 by
two labs (the Sanger Centre and Bob Waterston’s Genome Sequencing
Center at Washington University, St Louis, Missouri), and was the first
animal to be sequenced.
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Competition for the human genome

Life was a bit more complicated in the case of the human genome
because so many people wanted to be part of it. And already in the early
1990s there was a feeling that this information would be worth money
some day. In 1996 we convened the first meeting to discuss the interna-
tional relationships needed to get the job done. I was greatly in favour
of a broad partnership because I felt strongly that our genome is our
common heritage and that sharing the work and the expense would
reinforce and pragmatise this feeling.

That first meeting was held in Bermuda and there we formulated and
agreed the Bermuda principles – that publicly funded labs carrying out
large-scale human sequencing would release all data immediately as it
was produced and that they would not claim any patent rights over it.
Release was a practical proposition because the Internet was becoming
fast and efficient and there were three databases (in the USA, Europe
and Japan) that provided permanent public archives of sequence.

The actual production of sequence was scaling up and it began to look
as though our International Human Genome Sequencing Consortium
would reach the goal of a finished human sequence well before the orig-
inal target date of 2005. The Sanger Centre alone was committed and
funded to produce a sixth by 2002. Other groups were anxious to join, if
not beat us.

Then in 1998 a rival appeared. One of our number, Craig Venter, broke
away and obtained private funding to start a company called Celera. The
aim was to sequence the genome by a method that would cover most of
it rapidly at an accuracy that was limited but sufficient to claim patent
rights to some newly discovered genes and to sell access to other scien-
tists for their own gene hunting. Celera stated at the time that the data
would eventually be released free of charge and suggested that the HGP
should phase out human sequencing. Some of us had doubts at the time,
well founded as events turned out, both about the methodology pro-
posed and more seriously about the wisdom of leaving so important a
piece of information to private monopoly. There was nothing to guaran-
tee that those holding stock in Celera would not abrogate the data
release policy, and that’s exactly how it turned out.

Led initially by the Wellcome Trust, the public funding agencies 
rallied and, after some agonised debate, we all agreed to a scheme put
forward by Francis Collins (head of the National Institutes of Health
genome effort and of the HGP) by which we too would rapidly produce
an incomplete product to head off the patent and privatisation threat,

64 Intellectual Property and the Human Genome



but would then go on to finish it properly by 2003. In 1999 there was a
huge scaling up in sequence production as both public and private sides
installed hundreds of new sequencing machines. During the following
year-and-a-half there was tremendous and increasing press interest in the
perceived race. The HGP continued to release its sequence as it was pro-
duced. Celera released nothing but was able to pick up and incorporate
the public sequence like anyone else. The company issued a series of
highly optimistic statements that for some reason were generally accepted
at face value by the press even though there was no supporting evidence.

In June 2000 there was a simultaneous announcement by both par-
ties, engineered by the White House, that the ‘draft’ sequence had been
done. This was somewhat artificial, not only because the sequence was
incomplete but also in that the publicly originated sequence was public
whilst Celera’s was not, but it satisfied media demands for a conclusion.

Subsequently, in February 2001, there were simultaneous publications
of the draft sequences. There was a scandal because Celera had per-
suaded Science Magazine, in which they published, to accept a very lim-
ited release of their sequence, going against a long-established practice
that publication in a major journal would automatically require full
release. Academics were entitled to a limited download under stringent
conditions that would inhibit them from normal scientific exchanges
with their colleagues; anyone with commercial interests had to sign a
full material transfer agreement whose terms, we were advised by com-
pany lawyers, would be unacceptable for many corporations. This had
never happened before and was a heavy blow against the freedom and
integrity of academic publishing. Also, it was apparent that at this point
the integrity of the Celera sequence was heavily dependent on that from
the public consortium. Later the company issued denials of dependence
claiming that they had subsequently put their sequence together inde-
pendently, but by then it was not available for examination so nobody
could tell.

Meanwhile Celera began to sequence the mouse genome, while the
public labs primarily focused on their agreed goal of a finished human
sequence. It should be noted that the latter was not an arbitrary decision.
All biologists agree that the finished sequence is of much greater value
than a draft and that it is essential for the public consortium to produce it.

Opensource

In 2000, seeing the disadvantages of the one-way transfer of our infor-
mation to Celera with nothing coming back to the public domain in
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return, we began to wonder whether we could at least enforce redistrib-
ution. Our model was the ‘opensource’ software model which ensures
that, for example, GNU and Linux software remain in shared ownership
for development as well as application by everyone. We went into 
the possibilities in some detail and discussed them with the heads of the
public databases, but in the end we all came to the conclusion that
more would be lost than gained by our pursuing this line. Our role was
to provide the data publicly for anyone at all to use. Not only was the
released sequence immediately useful for research but also it became
prior art and the process of sequencing became more obvious: both of
these attributes would undermine attempts at patenting sequence in the
future. Had we claimed ownership, which is what any kind of restric-
tion would amount to, we would be abrogating the very thing that we
stood for. All we could do was to let everyone know what we were doing
and why. This is as true today as it was then.

Interpretation

Possession of the genomic sequence is just the beginning. As it is
revealed, it is simply a string of letters. We are still at quite an early stage
of understanding it. The most important analytical task is to find the
genes. We think that there are 30 000 to 40 000 of them in the human
genome – only about twice as many as in the worm or the fruit fly. At
first sight it seems rather surprising that there aren’t more, especially as
about half the genes in worms and flies have counterparts in the human.
This immediately illustrates the remarkable unity of life, the result of the
evolutionary process that has given rise to all life on earth from a single
common ancestor. Evolution tends to re-use genes rather than throwing
them away and inventing new ones. Furthermore, as we trace the course
of evolution leading to more and more complex creatures, we see that
an increasing proportion of genes is used in a regulatory fashion. So the
explanation for our modest gene count is that we have a basic set of
genes similar to that of the worm or fly plus a number of our own but,
most importantly, we have a larger executive class of genes that organ-
ises the basic building blocks into more elaborate forms – just as the
same bricks can be used to make a cottage or a mansion.

The reason that the mouse is now important has to do with the power
of comparative genomics. It’s very difficult to spot genes in the human
sequence because they come in pieces dispersed throughout much of
the sequence that is more or less unused. Comparative genomics means
lining up one genome with another to see where they are similar and



where they are different. Both mouse and human are mammals and
they have very similar genes. In fact the difference between them prob-
ably has more to do with the way genes are turned on and off than with
the nature of the gene products. Since the two species diverged some
tens of millions of years ago the DNA sequences have drifted apart by
mutation where the sequence is non-functional. But natural selection
has ensured that in functional regions the drift is limited because 
animals having mutations in these places will become disadvantaged 
or die. So looking for the places where the sequences are similar is a
powerful way of spotting important bits – that is genes.

Variation

A frequently asked question is whose genome has been sequenced. The
answer is no one person’s; this first reference sequence is a composite
from several anonymous donors. Different copies of the human genome
are 99.9 per cent identical in most places, so the assembly from different
sources was not a problem. Now that we have the reference sequence
there is great interest in cataloguing the variations because these are
what make each of us genetically distinct. The most common sort of
variation is the single nucleotide polymorphism (SNP) – that is a place
where one base is swapped for another. In 1999 a public–private part-
nership was set up that involved ten companies, the Wellcome Trust
and several public sequencing centres. Interestingly, the companies
decided that it was worthwhile forming a club to place the sequence in
the public domain rather than competing privately and duplicating it.
The consortium has already placed some 1.5 million SNPs in the public
domain, and the correlation of these variations with people’s health and
susceptibility to disease will be tremendously valuable for medicine.

This activity, of course, raises questions of privacy and ultimately of
human rights. Of course the data is kept confidential, but there is no
such thing as a secure database. It is important, therefore, that in the
long run we do not depend on keeping patients’ records secret but
ensure in law that nobody can be disadvantaged by their genotype. An
added reason for doing so is that we all share 50 per cent of our particu-
lar variations with our nearest relatives – parents, siblings, or offspring –
so information about one member of a family immediately provides
probabilities about the others. Privacy is not enough: we must outlaw
genetic discrimination of any kind under human rights legislation, just
as has already been done for the well-known genetic characteristics of
gender and race.
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Medical use

There is a hierarchy of difficulty in applications, which I shall now
briefly review from the easiest to the most difficult. It is crucial that the
easy ones are not used to justify excessively broad intellectual property
claims that will prevent the longer-term goals being achieved.

Knowledge of variants in a gene that correlate with a particular med-
ical condition allows accurate diagnosis of patients for that condition.
This is more difficult when, as is the case for many common conditions
such as heart disease and diabetes, multiple genes are responsible but
will still give valuable information. Diagnosis without cure may lead to
advice on lifestyle (for example diet) but is not otherwise of much value
to the patient. Prenatal diagnosis and termination for fatal conditions
is, however, of great value in cultures where the practice is permitted
and acceptable to the parents. For example, organised screening for beta
thalassaemia is dramatically reducing its global incidence and this may
be the best way of dealing with this disease. However, it is desirable also
to proceed to improved therapies wherever possible.

Pharmacogenetics – the choice or modification of drugs to suit the
patient’s genotype – is expected to be of some value in the near term. At
the genomic end of things it amounts to diagnosis. The extent of its use
will depend on the cost of genotyping. The varying susceptibility of
individuals to particular diseases (for example HIV) will provide the
information needed to develop new therapies involving novel drug tar-
gets. We should also note in passing that the sequencing of pathogen
genomes (for example those of the bacteria that cause tuberculosis and
cholera) is providing new approaches to combating the infectious dis-
eases, which are the major health problem in developing countries.

Much effort is going into the analysis of tumours for the genetic
changes that cause them to grow and become cancerous, taking advan-
tage of the availability of the whole genome for this purpose. It is hoped
that detailed analysis of tumour genomes will reveal new targets for
drugs more specifically toxic to tumours and, therefore, with fewer side-
effects for the patient as well as higher cure rates. Because cancer treat-
ment is a matter of killing rogue cells rather than improving debilitated
ones, there is cause for optimism that this will lead to many new treat-
ments in the next decade or two.

True gene therapy is the hardest, requiring delivery of a gene to the
place where it is needed and having it produce its product correctly and
stably. But there are some encouraging early results and in time there
will be many successes.



In the long term the most important consequence of this work will be
a complete parts list for the human body – the set of molecules that
compose it and a full understanding of how they actually do the work.
This anticipates many decades of biological research, but will bit-by-bit
lead to an entirely new attitude to medicine. The workshop manual for
the human body will have become a reality.

Dangers of monopoly

Keeping genomic data public requires continuing effort. Apart from 
the human genome itself there are many other important genomes that
will help us to understand our own. For example, the mouse genome 
is important both in its own right and for interpreting the human
genome. A public–private Mouse Sequencing Consortium was set up
last year and has been freely releasing data, just as we did with the
human sequence. Meanwhile Celera took advantage, as it was entitled
to do, of the publicly released human sequence and switched at an early
stage to sequencing the mouse. Because much of the public sequencing
capacity remained tied up with finishing the human, the company was
able to move ahead and now has a draft product that many scientists
want to buy into. So the mouse is being used as bait to attract buyers
into the database as a whole. A private SNP collection is being deployed
in the same way.

In a contest between freely released and proprietary sequencing
efforts there will inevitably always be a bit more data in a proprietary
database (since it contains data from both) until each genome in turn is
finished. Properly managed, this will allow a private company to remain
a step ahead and continues to offer a possible route towards monopoly.

However, most researchers want the public sequencing effort to con-
tinue because, as in the case of the human, they recognise the need for
finished sequence in the mouse. So for the moment calls from the com-
pany for the US government to cease funding public mouse sequencing
have gone unheeded.

But what exactly is wrong with leaving it to a company? First, it is
accepted by all that the sequence will never be properly finished that
way. Second, to the extent that the data is fundamental and important it
should be available to all on equal terms, not to the wealthy few. The
widespread testing for beta thalassaemia, cheap because it uses low-cost
local labour, would be impossible if royalties were charged for the tests 
as Myriad does for breast cancer. Third, the inhibition of redistribution is
destructive of research effort. When signing up to a proprietary database,
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researchers must agree only to download what they need for their own
use and not to redistribute the data. This is, of course, essential to pro-
tect the company’s business, but it means that the normal exchanges
between researchers are inhibited. In the case of large-scale sequence it’s
really essential to carry the data along with the interpretative work
that’s done on it because otherwise you never know exactly where you
are. If redistribution of the primary data is not allowed, then all
exchanges have to take place through the company’s database and are
restricted to subscribers. This places the company in an immensely
strong position of control over this fundamental data. Not many biolo-
gists really think that this is a good way to run their research, which is
why there is general support for continued public sequencing. At the
same time, their perception of competition in their fields is leading
many to subscribe. We should be wary of thus inadvertently supporting
a slide towards monopoly. This view is reinforced by recent announce-
ments of a drug target-discovery programme by Celera, which poten-
tially puts it in conflict with its database customers.

Discovery and application

Because of all the media attention, it sometimes must seem that scien-
tists in the HGP are promoting it as an end in itself. It should rather be
thought of as a milestone in molecular biology as well as a beginning 
for the biological and medical advances just discussed. Molecular biol-
ogy is the science of life at the atomic level, the one we need to go to
both to understand what is really going on and to manipulate if we
choose to do so. Molecular biology as a whole is a revolution in thought
just as profound as that of cosmology that revealed to us our true 
place in the universe. To understand our own bodies in minute detail, to
understand how the instructions to make them are coded and applied,
is an extraordinary philosophical advance as well as a practical one.
Clouds of ignorance and superstition are swept away and the amazing
beauty of the mechanisms is revealed.

Not everyone feels happy about this. And it is true that viewed in one
way the progress of discovery, removing us from the centre of the uni-
verse, relating us to animals and indeed all other forms of life, and now
revealing us in molecular detail, can be seen as a comedown. To me it is
quite the reverse. I marvel at the power of the human mind to reach out
both into the vast tracts of the universe and equally to the very small
within our own selves. Understanding is beautiful in itself and it adds to
the beauty and wonder of the whole rather than diminishing it.
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But there’s more. With understanding comes the power to control and
to alter – and it is here that we should pause and consider, for with
power comes the responsibility to apply discoveries wisely. Furthermore,
at the point of application the responsibility goes beyond the discoverer
or ought to do so. There is a need for democratic involvement by every-
one. The discoverer – the scientist in this case – has a special role to play
in communicating what has been done and in predicting the likely out-
comes of actions. But if these actions are such as to affect others or to
involve ethical considerations, then the scientist should have no more
of a vote in deciding what should be done than anyone else. That is
what we mean by democracy. Confusing discovery and application has
led to a widespread distrust of science because of the real and perceived
lack of democratic control over application.

The problem has been greatly exacerbated, perhaps even largely
caused, by the profit motive. So much of current research is paid for on
the basis that profitable discoveries will be made that it tends to be
taken as a given that exploitation will follow as quickly as possible on
discovery. Of course, if there are good things to be done with the work
we should get on with them, but not in secret and not without heed to
the consequences.

Free release and intellectual property

Why should the data be kept free? First, this is our common heritage
and nobody has a right to control access to it. We all carry our personal
copies of the human genome around with us and every part of it is
unique. If someone claims to own a gene, then they’re claiming to own
one of my genes as well. And they can’t offer to share the genes between
us because we both need all our genes.

Second, there are important practical considerations of utility. It seems
to me that intellectual property on a gene should be confined strictly to
an application that is being actively pursued – to an inventive step.
Someone else may want to work on an alternative application and so
need to have access to the gene as well. It’s not possible to go away and
reinvent a human gene. So ideally all the discovery part of genes – the
sequence, the functions, everything – needs to be kept pre-competitive
and free of property rights. This fits with the main point of the patent
system, which is to stimulate innovation through competition and avoid
permanent monopoly. You can’t invent around a discovery of nature;
you can only invent around other inventions. The most valuable 
applications for a gene come much later than the first easy ones, 
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so this is not just a matter of principle but has extremely important 
consequences.

At the moment, this view is only partially accepted by the patent
offices. Certainly the notion of patenting a pure sequence with some
general and nominal utility such as its potential for finding genes seems
to have been abandoned. I think that a major factor in ensuring that
this came about was the release of so much sequence by the public con-
sortium, which served as prior art and made plain sequence both non-
novel and obvious.

But patents are being issued, and many more have been applied for,
that claim rights to all uses of a gene on the basis of a limited under-
standing of its function. This view is defended by claims that the large
sums of money required for drug development will only be forthcoming
if genes can be ring-fenced against rival developers and that process
patents are not defensible. Of course, it’s much easier for a developer to
defend product patents but the disadvantages to the rest of us of allow-
ing monopolisation of genes in this way far outweigh the benefits. 
So there is a need to press for further evolution of patent practice so that
there is proper competition among developers for real applications and
the true inventors are rewarded rather than those who buy genetic 
lottery tickets.

Patents did not assist at all in the sharing of human sequence data.
The field was fast-moving and, at least in the US, delays in release of
data after filing meant that patent information was out of date when it
was finally made public. The great majority of patents are still pending
anyway.

The negative consequences of a patenting ethos, on the other hand, are
striking. The secretive atmosphere in laboratories where a lot of patenting
is done means that pre-patenting communication is inhibited. Most
observers feel that scientific meetings have suffered from this as well. 
A recent survey of US academic laboratories has revealed a high propor-
tion of researchers who feel inhibited by patent claims (Schissel et al.,
1999; Merz, 2000).

Conclusion

At the time, I was astounded by the difficulties we had in ensuring open
access to the human genome, information of fundamental importance
to medicine which the great majority of people believe should be
beyond private ownership. These difficulties become more comprehen-
sible when seen in the context of the current exaggerated belief in 
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private ownership, many instances of which are described in this book.
The documentation of them is all the more important for that, because
the ambition for wealth that gave rise to them continues unabated both
in terms of gene patenting and in attempts at control through propri-
etary databases.

Despite these concerns, much has been achieved. The draft human
genome sequence is on the Internet, free and available for all to explore
and use as they wish, regardless of where they are or of their ability to
pay. Many discoveries have already arisen from the human sequence
and more are coming all the time, but that isn’t the most important
aspect of it. The key thing is that it has become part of the foundation
of biology and will soon no longer be visible as a separate entity. It has
become a crucial element in a free and open system of biological infor-
mation. Maintaining that openness is the best way of advancing knowl-
edge of living things and of delivering healthcare universally and
equitably.
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5
Access to Medicine and
Compliance with the WTO 
TRIPS Accord: Models for State
Practice in Developing Countries
James Love

Introduction1

This chapter addresses the issue of government authorisation to use 
a patent without the permission of the patent owner. In particular,
models for compulsory licensing and government use of patents are
examined, as a tool to increase access to medicines in developing coun-
tries.2 The recommendations in this chapter are informed by the follow-
ing facts.

Contrary to much of the debate over the World Trade Organization
(WTO) rules for intellectual property, the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) is actually fairly permis-
sive on the issue of government decisions to authorise third parties to
use patents without the permission of the patent owners. For example,
for public non-commercial use, a country may use or authorise a third
party to use a patent without negotiation or without a licence (Article
31(b)), the only obligation being the payment of ‘adequate’ compensa-
tion (Article 31(h)). This approach too can be used for emergencies,
including public health emergencies (Article 31(b)). When an authorisa-
tion is granted to remedy anti-competitive practices, such as high prices
from the exercise of monopoly power, the products can even be
exported (Article 31(k)). TRIPS also allows a country to make virtually all
of its own decisions on these issues, including those regarding compen-
sation or appeals, through administrative processes (Article 31(c), (i), (j)
and (k)). Moreover, TRIPS specifically does not require governments to
grant injunctive relief to patent holders (Article 44.2) in cases where
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government authorisations of patent use satisfy the Article 31 frame-
work. Taken together, these provisions in the TRIPS permit countries 
to create very simple and easy to administer systems for permitting 
production or import of generic products from the competitive sector.
However, what TRIPS permits and what countries actually do are two
different things, and in the end, it is national law and practice that will
be decisive, both in providing access to inventions, including medi-
cines, and in establishing the state practice framework in which TRIPS
rules will be interpreted. Also, there remains an important issue with
respect to the degree to which countries can tailor their laws to specific
concerns regarding access to medicines, because of the Article 27.1
restrictions on discrimination of patent rights by field of technology.

Many governments have good national laws for public use of patents,
which is a similar but more direct and less restrictive method of autho-
rising non-voluntary use of a patent than a compulsory licence. For
example, under 28 United States Code s. 1498, the US government can
use patents or authorise third parties to use patents for virtually any
public use, without negotiation. Patent owners have no rights for
injunctive relief, and may only seek compensation, not as a tort, but as
an eminent domain taking.3 This is not unique, however, and the
Australian, Irish, Italian, German, New Zealand and UK public use pro-
visions also provide very similar powers, as do several other countries,
including the Philippines, Malaysia and Singapore, among others. See
below for examples of specific national laws on this. The TRIPS rules are
designed to accommodate these practices.

Compulsory licences have been used extensively in North America,
Japan and Europe for a variety of purposes, including many that have
been issued for computers, software, biotechnology and other modern
technologies. In 2000 the US issued several compulsory licences for tow-
truck technologies. Canada has the most extensive experience with the
use of compulsory licences for pharmaceutical drugs. Until pressured by
the US, as a condition of joining NAFTA (North American Free Trade
Agreement), to abandon a compulsory licensing approach that was
nearly automatic, Canada routinely granted compulsory licences on
pharmaceuticals, with compensation based upon royalties, typically set
at 4 per cent of the competitor’s sales price.

Despite a public health crisis of enormous proportions for HIV/AIDS,
apparently no African country has issued a compulsory licence for any
medicine. Given the permissive global trade framework for compulsory
licensing, one has to wonder why this is so.



76 Access to Medicine, Compliance with WTO TRIPS Accord

Virtually all national patent law systems are modelled after European
and US patent legal traditions, often based upon colonial statutes, or the
modern-day equivalent: laws informed by WIPO technical assistance.

The United States spends $1 billion annually on its patent and trade-
mark office. Europe and Japan also spend large sums to examine patents.
Despite these investments in rich countries, the quality of US patent
examinations is poor. According to a study by Lemley and Allison of
patents litigated to judgment, 54 per cent were found to be valid and 
46 per cent were invalid.4 Critics of US patent examinations believe a
much larger number of issued patents are not valid under any reasonable
tests of utility and invention, and would be busted if the patent owners
sought enforcement. Patent examinations in developing countries, if
they exist at all, are understaffed, undertrained and have less access to
research materials on prior art.5

The costs of litigation are not trivial. In (27 December) 1998, the 
New York Times reported the median cost of US patent litigation was
$1.2 million, per side, and the costs of litigation in complex cases is
much higher. In Polaroid v. Kodak, each side reportedly spent over $100
million. Consider this quote from a judge in the AZT patent dispute:6

In the twenty-five months transpiring between the filing of the ini-
tial complaint in this consolidated patent infringement action on
May 14, 1991, and the commencement of the trial on June 28, 1993,
approximately five hundred and forty-one pleadings have been filed
and dozens of hearings on motions and discovery matters have been
conducted by the court. The court has entered eighty-eight written
orders and numerous bench rulings. Thus, the court is intimately
familiar with the facts of this case and the legal contentions of the
parties. To state that the case has been hotly contested would be an
understatement. The parties have amassed learned, experienced and
sizable trial teams who have represented their clients zealously and
competently. The administrative complexity [of] conducting a trial
of this magnitude has been enormous for the court and the parties.
The sixty-year-old courtroom in New Bern, North Carolina, has been
converted into a contemporary high tech facility utilizing real time
court reporting and six computer-integrated video display monitors.
It is highly conceivable that the cost of this trial for the parties
exceeds $100 000 per day, in addition to the time and expense associ-
ated with this court and the jury. As the case enters its fourth week 
of trial, the parties estimate, somewhat conservatively the court 
suspects, that the trial will last an additional six to eight weeks.



See also this quote by Professor Michael Meurer:7

First of all, frequency of litigation and the cost of litigation for
biotech patents is very high. Drug and health patents are litigated
more than any other kind of technology. There is one empirical
study that showed that six lawsuits are spawned by every 100 corpo-
rate biotech patents.8 There is also research that shows that most of
the start-up companies are spending a comparable amount on legal
costs to what they are spending on research.9 So this is a very big
concern for start-up companies.

Few if any developing countries have a significant capacity to exam-
ine patent applications, or to litigate patent claims. Some developing
countries have patent registration systems that don’t require patent
examination at all. In the US, Japan or European markets there are sub-
stantial financial incentives for generic drug companies to bust bad
patents. These incentives do not exist in small national markets. It is
predictable that a considerable number of patents in developing coun-
tries will be bad patents, because the countries or competitors will not
have the capacity or economic incentives to evaluate and litigate over-
reaching patent claims.

For a variety of reasons, poor countries are extremely reluctant to sue
or be sued. Litigation is expensive, and can overwhelm already limited
programme budgets. In some countries, a cultural reluctance to engage
in litigation restrains public officials from pursuing courses of action
likely to involve protracted litigation.

Developing countries have not enacted good TRIPS-compliant state
practice models for authorising the use of patents on medicines. Prior to
TRIPS, many countries simply excluded patents on pharmaceuticals
from the patent system. Under TRIPS, countries must issue patents on
medicines. Unless they can invent a model for state practice that will
actually work in developing countries, countries will not be able to
obtain less expensive medicines from the competitive sector.

Summary of good state practice

This chapter outlines a model for government authorisations of uses of
patents without the permission of the patent owner. In particular, this 
is designed to address cases where the country or generic entrants do
not maintain the capacity to invest significant resources in litigation.
While I am interested in the development of a state practice model for 
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a developing country, I have also drawn on examples from patent laws in
developed countries. People looking at these issues can obtain transla-
tions of foreign intellectual property (IP) laws from the World Intellectual
Property Organization (WIPO) in both paper and electronic formats. The
Consumer Project on Technology has excerpted sections of several patent
laws, including compulsory licensing, government use and patent excep-
tion provisions (see http://www.cptech.org/ip/health/cl/examples2.html).

The recommended features for a good state practice model are as 
follows:

1. The system must not be overly legalistic or expensive to administer,
or easily manipulated by litigation. Some large pharmaceutical com-
panies are masters of IP litigation and routinely misuse regulatory
and IP laws, exploit loopholes and harass competitors in the courts.
Any system which permits the big Pharma companies to do this will
not work very well in practice. For this reason, we recommend mod-
els that rely upon administrative processes.

2. The government use provisions should be strong. The rules in TRIPS
give governments very broad powers to authorise use of patents for
public non-commercial use and this is one area where there are many
good state practice models to consider. No developing country
should have statutory public use provisions that are weaker than the
US, German, Irish or UK provisions.

3. The system of setting compensation should be relatively predictable
and easy to administer. It should have royalty guidelines to reduce
uncertainty and to speed decisions, and an administrative process
that places burdens on patent owners to disclose essential economic
data if they seek to appeal administrative decisions. It is important 
to have greater transparency in this area. This process should also 
be fast, with initial decisions setting initial compensation, and revi-
sions, such as from administrative appeals, providing forward-
looking adjustments. When there are complex IP rights for a product,
as is sometimes the case for medical technologies, one approach is to
permit a decision setting a royalty for all claims to be paid into an
escrow fund and to have the various patent owners settle claims
between each other, possibly through arbitration, with the arbitra-
tion costs borne by the competing patent owners.

4. Production for export should be permitted. Under TRIPS, the most
straightforward way would be to permit exports if
(a) the administrative process found that a lack of competition within

the therapeutic class of drugs has given the producer market
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power, creating a barrier to access. This would be consistent with
Article 31(k) of TRIPS. This can be done by a health agency, even
by administrative action.

(b) A different approach would be to authorise production for export
when the legitimate interests of the patent owner are protected 
in the export market, such as when the export market provides
reasonable compensation to the patent owner, as an Article 30
exception to patent rights. A number of NGOs are also urging
countries to adopt an Article 30 patent exception for products that
are produced for humanitarian purposes.

The Article 31(k) and Article 30 approaches are both stronger if
accompanied by an administrative finding, such as a finding that:
(a) increasing returns to scale in the production of a product are

important;
(b) the product is used to treat infectious diseases;
(c) the export of the product will benefit the public health; and/or
(d) the export of the product will address humanitarian objectives.

5. There should be a provision for authorisation of the use of patents to
address public health emergencies. Under Article 31(b), this triggers the
same fast-track liberal procedures as exist for public non-commercial
use. Many European governments have a large public-sector role in
funding healthcare, but for most developing countries there is little
capacity to provide expensive drugs for HIV/AIDS or other severe 
illnesses. In these countries, it is possible to expand access to new
expensive drugs by permitting the competitive generics sector to enter
the commercial market, where there are opportunities for expanded
access to medicines, at least among some income groups. By declaring
a public health emergency for HIV/AIDS, tuberculosis, malaria or other
illnesses, a government could give general authorisation for the com-
petitive sector to supply particular types of drug, subject to paying a
modest royalty to the patent owner, and could also eliminate the steps
of negotiation normally required for commercial use, saving time and
lowering barriers to entry, and probably increasing the number of
generic competitors. This should be done right now for all HIV/AIDS-
related medicines in Africa, Romania, Thailand and other countries
where AIDS drugs are protected by patent and the high price creates
access barriers.

Administrative processes

As indicated above, TRIPS permits the use of administrative practices in
all Article 31 decisions, including the setting of compensation and the
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appeals processes. The key thing for each country is to settle basic issues.
It must determine which agency, official, committee or other body will
make the initial decision and which will receive and act on appeals.
TRIPS requires that the processes be fair, transparent and accountable
relying, for example, on written records and decisions, with opportuni-
ties to provide evidence and be heard and that there exists an inde-
pendent appeals process to a higher body from the one that makes the
initial decision.

Several countries give very broad powers to a wide range of govern-
ment officials to make decisions regarding the initial authorisation of
use, when the use involves public non-commercial use. In some cases,
including the US, the statute gives the power to authorise the use of the
patent to any government official, for example by issuing a contract or
agreement that contains the authorisation to use patents or copyrights.
The agency’s administrative procedures may provide additional guid-
ance on how these decisions are made, such as, for example, the proce-
dures spelled out in the US federal acquisition regulations.

The procedures for authorising third parties to engage in commercial
use of a patent tend to be more specific about who can make such an
authorisation. In Belgium, the statute provides for a committee that
includes persons representing consumer, labour and small-business
interests. In Switzerland, compulsory licensing decisions are made by
the Federal Council. In many countries, the licences are issued by the
registrar of patents or the ministries of trade or industry. In the US, the
Secretary of the Department of Health and Human Services makes 
the determination in cases involving the Bayh–Dole ‘March-In’ rights
(the rights of a Federal agency to require an owner of an invention to
grant a licence to an applicant), while compulsory licensing of patents
for nuclear energy or clean air are handled by different bodies. In Spain,
the Minister of Industry is required to consult with the Minister of
Health on compulsory licensing applications that involve patents
which concern the public health.

Article 31 of TRIPS requires that the administrative process provide an
‘independent review by a distinct higher authority’. For example, the
Minister of Health could appoint an officer to make decisions and also
an independent body to review decisions, with the power to overrule,
modify or remand the initial decisions. The review could be provided by
another office, such as the registrar of patents or the attorney-general.
The task is to create a system that will carry out the purposes of the com-
pulsory licensing or government-use programme, and to have a process
that is and is perceived to be fair and straightforward. With respect to
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Article 31 TRIPS is more about having a rules-based system than it is about
the specific rule or outcomes, at least as far as the WTO is concerned. That
is, in a WTO dispute-resolution procedure, many different approaches
and outcomes will be acceptable to the WTO if they follow in good faith
the procedural safeguards.

While the purely administrative process is one option, countries
could also have a mixed system where the appeals are handled by a 
federal court. If judicial appeals are permitted, the statute could set out
the basis for an appeal, and could be very specific with regard to the
standards used to overturn an administrative decision. For example, 
the statute could make it very difficult to overturn an administrative
decision, or it could make it easier for either the patent owner or the
person seeking the licence to prevail on appeal. This is one of many
areas where policy makers have discretion and choices to make. A deci-
sion to permit a judicial appeal does not need to include the right of the
patent owner to obtain injunctive relief. For example, in the US system
for public use almost any government employee can authorise use. This
is not considered an infringement of the patent and the patent owner
does not get the right to obtain an injunction against either the govern-
ment or third parties authorised by the government. The patent holder
does, however, have a right to compensation and the decisions regard-
ing compensation, including appeals are made by federal courts.

Government use

There is a high variance in national provisions for government or public
use of patents. Some are quite permissive, while others are not. These
are some examples of countries with fairly liberal public use provisions
in national patent laws.

The US has very broad rights to use patents for public purposes. 
As noted above, the government can use patents for any government
purpose, is not obligated to negotiate for licences, and such use does 
not authorise any injunctive relief to the patent owner. The patent
owner is granted compensation, as a government taking under eminent
domain laws.

Italy gives the government the right to expropriate patents for
‘Military or public interest’ uses.

In Australia, ‘Exploitation by the Crown’ of a patent, including use
‘by a person authorized in writing by the Commonwealth or a State’, is
‘not an infringement’ of a patent.
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In Germany, ‘a patent shall have no effect where the Federal Gov-
ernment orders that the invention be exploited in the interest of public
welfare’.

Malaysian patent law has special provisions for ‘Rights of Govern-
ment’, which authorise ‘the Government of the Federation or of any
State, a Ministry or Government department or any person authorised
by such Government, Ministry or Government department’ to ‘make
use and exercise any invention’, subject to the payment of ‘reasonable
compensation’. As in many other countries government authorised uses
of patents are not considered an infringement in Malaysia.

In Singapore, the patent law has a provision for ‘Use of Patented
Inventions for Services of Government’, which permits ‘a Government
department or a person authorised by a Government department’ to
‘make, use, exercise and vend the patented invention for any purpose
which appears to the Government department necessary or expedient’
for several stated purposes, including ‘public non-commercial use’.

The New Zealand patent law has a provision for ‘Use of patented
inventions for services of the Crown’, which states, ‘notwithstanding any
other provision of this Act, any Government Department, and any per-
son authorised in writing by a Government Department, may make, use,
exercise, and vend any patented invention for the services of the Crown
and anything done by virtue of this subsection shall not amount to an
infringement of the patent’. Interestingly, the only limitation on the sale
of a good to the public under this provision concerns integrated circuits.

In the Philippines, the relevant provision is ‘Use of Invention by
Government’, which states that a

Government agency or third person authorized by the Government
may exploit the invention even without agreement of the patent
owner where:

(a) The public interest, in particular, national security, nutrition,
health or the development of other sectors, as determined by the
appropriate agency of the government, so requires; or (b) A judicial
or administrative body has determined that the manner of exploita-
tion, by the owner of the patent or his licensee, is anti-competitive.

Like other countries, this is a separate section in the national law from
the sections on compulsory licensing.

The Irish patent law has provisions for ‘Use of Inventions for the serv-
ice of the State’, which authorises a government Minister:

to use the invention for any purpose which appears to such Minister
to be necessary or expedient for the maintenance of supplies and



services essential to the life of the community; for securing a suffi-
ciency of supplies and services essential to the well-being of the com-
munity; for promoting the productivity of commerce and industry,
including agriculture; generally for ensuring that the whole resources
of the community are available for use and are used, in a manner best
calculated to serve the interests of the community; for assisting the
relief of suffering and the restoration and distribution of essential
supplies and services in any country or territory other than the State
that is in grave distress; or for ensuring the public safety and the
preservation of the State.

Switzerland’s patent law provides for ‘Expropriation of the Patent’,
and states, ‘If public interest so requires, the Federal Council may
wholly or partially expropriate the patent’.

The UK law provides for ‘Use of patented inventions for services of
the Crown’, and confers on ‘any government department and any per-
son authorised in writing by a government department’ powers to use a
patented invention.

Setting compensation

Use of a patent under Article 31 of TRIPS requires that the patent owner
is compensated. The general rule is contained in Article 31(h):

the right holder shall be paid adequate remuneration in the circum-
stances of each case, taking into account the economic value of the
authorisation.

In many respects, this is the most fundamental obligation in Article 31.
It is clear that countries have considerable discretion in setting compen-
sation. Article 1 of TRIPS says that countries ‘shall be free to determine
the appropriate method of implementing the provisions of this Agree-
ment within their own legal system and practice’.

There are, of course, limits to what would satisfy this requirement, but
there is already a rich diversity of national approaches to compensation
in compulsory licensing and government use. The WTO would be hard
pressed to justify intrusive reviews of this. Like most Article 31 issues,
the most important issue is to provide a fair process for reaching a rea-
sonable result. There is no question about the power of states to rein-in
IP rights in order to assure affordability and access, but in the process of
doing so, governments are advised to provide an administrative record
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that explains the basis for policy and specific outcomes. This doesn’t
have to be complex or involve endless proceedings. It can be simple and
quick.

The easiest way to proceed is to create a set of compensation guide-
lines, based upon reasonable royalties in most cases, that will provide a
framework for decision making, and also provide some predictability
and transparency for the system. These guidelines can be administrative,
or even set out in a statute. In practice, a straightforward royalty guide-
lines system will facilitate early action. Government officials can simply
pick the royalty rate from the guidelines that provides a rough match
with the specific facts and then the products can be put on the market
without delay. Patent owners or generic producers could appeal initial
decisions, but the appeal process should not slow down the introduc-
tion of generic competitors.

One issue that should also be addressed concerns cases of complex
rights on the same product, a situation that is likely to become more
commonplace. One solution is to have the government set a reasonable
royalty that would compensate all of the various patent owners and
have the money paid into an escrow account. The owners of the patents
could work out their differences, possibly through arbitration and split
the escrow funds when their international differences were resolved.
Again, this would permit rapid introduction of the generic products,
without waiting for the distributional issues to be resolved among com-
peting patent owners.

Japan, Germany, the Philippines and other groups have adopted vari-
ous forms of royalty guidelines, and countries can invent their own
models for this as well. PhRMA, the US-based big Pharma trade group,
presented data to the USTR in February 2000 that 5 per cent was the
average US royalty rate for pharmaceutical drugs. Japan in the past has
used rates from 2–4 per cent for some purposes, while for pharmaceuti-
cals Germany has used 2–10 per cent. In the Canadian case, which
according to the WHO is the most extensive use of compulsory licensing
for pharmaceutical products, the government typically ordered royalties
around 4 per cent. Whatever the rate it should be manageable. There is
no reason for the WTO to demand that the poor countries of the world
pay top dollar on medicines while millions are dying for lack of access to
treatment. Indeed, the target royalty payment could be an approxima-
tion of the average or median royalty paid on pharmaceutical products,
for which there exists reasonable competition among therapeutic substi-
tutes, or some other methodology which does not impose high royalties
from blockbuster drugs as a norm for the developing country poor.
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In a recent presentation to the Indian domestic competitive industry
in a meeting in Mumbai, the following royalty guidelines were recom-
mended for developing countries:

● Innovative products: 3–5 per cent;
● Production with modest innovation: 2–3 per cent; and
● Minor patents: 1 per cent or less.

There could be different numbers, a study to choose the rates, or addi-
tional compensation, such as an extra royalty payment of 1–2 per cent
over the guidelines for products that are particularly useful from a ther-
apeutic point of view, unusually expensive to develop (based upon real
evidence of costs), that reach limited audiences, or that have other spe-
cial considerations. There could also be a lowering of payments when
the R&D for the product was supported by public-sector organisations,
including tax-based subsidies, such as the US orphan drug tax credit
programme.

In the best of all possible worlds there could be much more analysis,
such as the thoughtful pharmoeconomic analysis conducted by the
Australian government to determine reimbursement for pharmaceutical
drugs. However, this is expensive in terms of both money and time in
the training of staff, and not only may it be hard to justify as part of
resources, but it may also make the programme harder to understand
and manage.

One important innovation in this area is to place obligations on par-
ties who seek royalties to provide basic data both to governments and
for the public. For example, no company should be permitted to make
entirely unsupported claims regarding the costs of developing products
in order to plead for higher royalty payments. If a firm wants to argue
that it has undertaken large investments and risk, as, of course, it may
have done, the firm should be required to provide evidence to back 
up the claim. For example, the firm should disclose the actual costs
invested in the development of the product using a standardised disclo-
sure format. Standardised data would contribute to deeper public-sector
and citizen understanding of the actual investments in products and
the economics of new drug development. This should be accompanied
by data on the actual sales of that product since its introduction to pro-
vide more information on the returns from the company’s investments.
No appeal of a royalty rate should be permitted without such disclo-
sures, and indeed, countries could and I hope would require such dis-
closures before granting any compensation at all. Such disclosures are
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addressed now in the Trans Atlantic Consumer Dialogue’s recent recom-
mendations to the US and the EU on transparency in pharmaceutical 
economics.10

Discrimination by field of technology

A troublesome area of TRIPS concerns Article 27.1, which reads in part:

patents shall be available and patent rights enjoyable without dis-
crimination as to the place of invention, the field of technology and
whether products are imported or locally produced.

The meaning of this text isn’t clear, because the phrase, ‘field of tech-
nology’ is not a well-established legal term. The big Pharma companies
cited this Article in their complaint against the South African Medicines
Act:11

2.4. it is discriminatory in respect of the enjoyment of patent rights in
the pharmaceutical field which discrimination is in conflict with the
provisions of Article 27 of the Trade Related Aspects of Intellectual
Property Rights Agreement [hereinafter referred to as the ‘TRIPS Agree-
ment’], an international agreement binding the Republic and to which
Parliament has given effect by the promulgation of the Intellectual
Property Laws Amendment Act, No. 38 of 1997, and consequently
such provision is in conflict with Section 44(4) of the Constitution
read with Sections 231(2) and 231(3) of the Constitution.

The issue of the Article 27.1 discrimination language was raised in
Canada-Patent Protection of Pharmaceutical Products, WT/DS114/R,
March 17, 2000, a recent WTO dispute involving Canadian patent
exceptions for research and testing on generic drugs used for drug regis-
tration (the so-called ‘Bolar’ exception) and a Canadian patent excep-
tion that permitted stockpiling of production in anticipation of the
patent expiration. The EU submission to the WTO stated:12

That Canada, by treating patent holders in the field of pharmaceuti-
cal inventions by virtue of these provisions less favourably than
inventions in all other fields of technology, violated its obligations
under Article 27.1 of the TRIPS Agreement requiring patents to be
available and patent rights enjoyable without discrimination as to
the field of technology.

The WTO considered very technical arguments over whether or not
Canadian patent exceptions violated Article 27.1. Canada referred to
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Article 32(b) of the Vienna Convention on the Law of Treaties, which
said the interpretation of treaty terms ‘should not produce manifestly
absurd or unreasonable results’. As summarised by the WTO panel,
Canada, amongst other things, argued:13

The adoption of the meaning of Article 27.1 reflected under (a) above
would clearly violate that rule of construction. It would lead to a
requirement for ‘across-the-board’ derogations from patent rights,
thus compelling exceptions where there was no practical need and
reducing patent protection more than was required in all areas save
those in which a balancing measure was actually required. Such an
incongruous result would not be consistent with the objectives of the
TRIPS Agreement.

The WTO decision in the case was more than 110 thousand words,
and explores a number of key issues in interpreting TRIPS. There are
extensive discussions of TRIPS Articles 7, 8, 27, 28, 30 and 31, plus 
substantive discussions of the pharmaceutical market. The decision
includes language that declares that one of the reasons for Article 27.1
was to prevent countries from enacting compulsory licensing laws that
dealt specifically with pharmaceuticals. There is also text such as this
concerning access to generic drugs:14

Although not manufactured in all countries of the world, generic
medicines of course had a role to play in promoting public health in
all countries. According to the World Health Organization, more
than one third of the world’s population lacked regular access to
essential drugs. Every year, millions of children and adults in devel-
oping countries around the world still died from diseases that could
be readily treated by drug therapies, and more economically treated
with generic drugs.

In the end, the 17 March 2000 WTO panel report held that the
Canadian ‘Bolar’ provisions were not violations of Article 27.1 of TRIPS.
This decision seemed to be based largely on the fact that the legislation
itself did not specifically limit itself to the pharmaceutical industry,
even though it was clear that this was the primary area where the legis-
lation was having an effect.15

In general, the issue of permitted discrimination by sector of the
economy seems to be an important unanswered question, even after the
WTO’s decision and poses perhaps the most difficult issue for drafting
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legislation. The Canadian ‘Bolar’ case will likely be revisited in the future.
For this reason, reports by UN agencies, including the WHO, UNAIDS,
UNCTAD or UNDP would be useful and timely. The issues presented by
Article 27.1 on discrimination border on the absurd, as countries will
find it extremely difficult to write laws to address in specific and limited
ways important social concerns. The US compulsory licensing laws for
clean air and civilian nuclear energy are faced with the same issues. The
current thinking is for countries to adopt laws that provide for compul-
sory licensing in broad areas like ‘health’, and make the argument that
health isn’t a field of technology. But at a certain level it becomes ridicu-
lous to argue that countries cannot fashion laws that have the express
mission of expanding access to medicines.
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6
Access to Medicines: Patents, 
Prices and Public Policy – 
Consumer Perspectives
Kumariah Balasubramaniam

Introduction

Health is a consumer concern. Poverty, a major determinant of health,
is the commonest cause of ill health. Medicinal drugs play a critical role
in the management of ill health. According to the Director General of
WHO, over a third of the world’s population (over two billion people)
have no regular access to essential drugs and most of them do not have
access to basic healthcare. The majority of households in developing
countries pay for their own healthcare services (Brundtland, 1999).
Poverty is the main cause of lack of access to drugs, and poverty is on
the increase according to the UNDP (1999):

● Eighty developing countries still have per capita incomes lower
than they were a decade or more ago.

● In 1997 it was estimated that by the year 2000, half the people in
Sub-Saharan Africa would live below the poverty line.

Slow economic growth, stagnation and even decline have been forecast
for 100 developing countries and countries in transition.

Poverty is the reason why over two billion people have no regular
access to even the basic list of a few essential drugs. Of the World Trade 
Organization (WTO) multilateral agreements TRIPS (Agreement on
Trade-Related Aspects of Intellectual Property Rights), when fully imple-
mented, will deny access to essential drugs to many more millions of
people. This could lead to a situation where over 50 per cent of the
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world population will have no access to essential drugs. This in turn is
likely to produce more poverty, since sick people find it much harder to
earn or maintain an income.

Consumers International Regional Office for Asia and the Pacific
(CIROAP), at the request of its members and network partners, has 
been studying and monitoring the impact of the Uruguay Round of
Negotiations and WTO/TRIPS and GATS Agreements on developing
countries and presented a number of analytical papers at international
fora (Balasubramaniam, 1990; 1993; 1994; 1997; 1999a; 1999b; 2000a;
2000b).

This chapter will examine the impact of TRIPS on access to essential
drugs in developing countries. Based on a critical examination of empir-
ical data the chapter will present certain public policy recommendations.

An essential prerequisite for meaningful policy formulation will be
first to understand the economic, technological and commercial devel-
opment of developing countries and their demographic profile. This
understanding will enable us to study how TRIPS will impact on these
countries. This in turn will help us to formulate public policies to avoid
its negative impact.

Developing countries

The following information from 110 low- and middle-income countries
has been taken from data and analysis given in the UNDP Human
Development Report New York, OUP (1999), and World Development
Report: Knowledge for Development, World Bank New York, OUP
(1998/99).

● Ten per cent of, or 11, countries have a population of less than 
100 000 each; 24 countries have less than 1 million each; 65 coun-
tries have less than 10 million each;

● Twenty countries have an annual GDP of less than US$500 million
each; 28 less than $1 billion each; 57 less than $5 billion each; 
75 countries have less than $10 billion each;

● Thirty-five per cent or 39 countries have a per capita GNP of less than
US$400. The World Bank poverty line is per capita GNP of $365;

● The per capita external debt in some developing countries is higher
than the per capita GNP;

● Some poor countries are very deeply integrated in global trade, but
their exports are confined to one or two primary commodities.
Manufacturing merchandise in these countries accounts for less than
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10 per cent of the total exports in a market where the prices of many
primary commodities are declining while the prices of manufactur-
ing goods are rising; and

● The per capita GNP in developing countries is not a realistic measure
of the purchasing power of the population. The income distribution
is highly skewed. There are people living in Sub-Saharan Africa on less
than three cents a day (Table 6.1). In Brazil with a per capita GNP of
$4720, over 16 million people are living on a dollar a day. Appropriate
public policies are the only way by which these people can have
access to essential drugs.

Table 6.1 Per capita GNP in 10 low- and middle-income countries and the per
capita GNP of population sub-groups in each

Population Country: national per capita GNPb and
sub-groupsa per capita GNP of population sub-groups (US$)

Sierra- Guinea- Nigeria Bangladesh Kenya
Leone Bissau [260] [270] [330]
[200] [240]

Lowest 10% 10 12 34 111 40
Next 10% 12 38 70 143 73
Second 20% 20 78 116 182 111
Third 20% 98 144 187 232 177
Fourth 20% 237 247 304 297 281
Next 10% 396 396 468 383 475
Top 10% 872 1017 816 640 1574

India Lesotho China Guatemala Brazil
[390] [670] [860] [1500] [4720]

Lowest 10% 160 60 189 90 377
Next 10% 199 127 284 225 802
Second 20% 254 218 481 435 1345
Third 20% 327 375 641 788 2336
Fourth 20% 423 650 959 1395 4172
Next 10% 558 1119 1427 2460 7694
Top 10% 975 2909 2657 6990 22609

Notes:
a Expressed as % of total population.
b Figures cited in square brackets.

Source: World Development Report: Knowledge for Development, World Bank: New York, OUP,
1998/99.



Research and development (R&D)

R&D requires capital investment, adequate numbers of scientists and
engineers and a proper infrastructure in order for it to produce invention
and innovation. These factors are either absent in developing countries
or they are present in only limited ways. As a result developing countries’
share in the world R&D expenditure is negligible. Table 6.2 gives the per-
centage share of world R&D among OECD countries, the Soviet Union,
Eastern Europe and the developing countries in 1980, before the collapse
of the Soviet Union, and in 1993. In 1980 the industrialised countries
accounted for 74 per cent, the Soviet Union and Eastern Europe 20 per
cent and the developing countries 6 per cent. Within the next thirteen
years, in 1993, the industrialised countries’ share of world R&D had risen
from 74 to 84 per cent. Because of financial constraints, many develop-
ing countries are reducing their R&D budgets. The developing coun-
tries’ share of the world R&D has declined in 10 years to 4 per cent
(Correa, 1998a). Very few countries have adequate financial, human
and technological resources for R&D.
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Table 6.2 Distribution of world R&D in 1980, 1990
and 1993

Region Percentage
world R&D

1980
OECD 74.0
Soviet Union and Eastern Europe 20.0
Developing countries:

Asia 4.1
Latin America 1.5
Africa 0.4

1990
All developing countries 4.0

1993
10 industrialised countries 84

Source:
(i) J. Hagerdoorn and J. Schakenraa (1994), ‘The international-
ization of the economy, global strategies and strategic techno-
logical alliances’, in Commission of the European Communities.
The European Community and the Globalisation of Technology and
the Economy, Brussels. (Data based on figures of the National
Science Foundation (1989).)
(ii) UNDP Human Development Report (1999) p. 68 (1993 data).
(iii) Carlos Correa (1998a) (1990 data).
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Table 6.3 Number of scientists and engineers engaged in
R&D in a selected number of industrialised and developing
countries and economies in transition (1981–95)

Countries Scientists and
engineers in R&D

per million population

A. Industrialised Countries
Australia 2477
Canada 2322
France 2537
Germany 3016
Japan 5677
Korea (South) 2636
UK 2417
US 3732

B. Advanced developing countries
and the Asian tigers

Argentina 350
Brazil 165
China 537
India 151
Indonesia 181
Malaysia 87
Mexico 95
Philippines 90
Singapore* 2512
Thailand 173

C. Economies in transition
Belarus 3300
Bulgaria 4240
Estonia 3296
Russian Federation 4358
Ukraine 6761

D. Less advanced developing countries 
(for which data is available)

El Salvador 19
Jamaica 8
Madagascar 22
Nepal 22
Nigeria 15
Rwanda 12

Note:
* Singapore is still classified as a developing country although its 
per capita GNP of US$32 810 is sixth in the ranking order and higher
than the US with a per capita GNP of US$29 080.

Source: World Development Report: Knowledge for Development
(1998/99) World Bank.



Human resources in developing countries are very limited. Table 6.3
gives the number of scientists and engineers engaged in R&D in a selected
number of industrialised and developing countries and economies in
transition in the period 1981–95. Industrialised countries have 2000–3000
scientists and engineers per million of their population. The advanced
developing countries, including the Asian tigers, except Singapore, have
only a few hundred per million. Less advanced developing countries have
about 10–20 per million of their population. In this context it is relevant
to note that 30 000 African Ph.D.s live abroad while the continent is left
with only 1 scientist and engineer per 10 000 people (UNDP, 1999).

Low levels of R&D in even the newly industrialising developing coun-
tries are reflected in their share of exports of medium and high technol-
ogy goods. Table 6.4 gives the percentage share of exports of medium
and high technology goods to OECD countries from the top seven
industrialised countries and all the newly industrialised countries
(NICs) of Latin America and the Asian tigers.

The data in Tables 6.2, 6.3 and 6.4 clearly demonstrate that in the fore-
seeable future only a few developing countries can make use of technol-
ogy, even if it is transferred as a public good. The capacity of these
developing countries to absorb and make use of technology is very limited.
The argument that strong patent protection alone will promote the trans-
fer of technology and result in innovation in these recipient countries is
unlikely to be true. These countries will have to continue to depend on,
amongst other things, imported drugs. An examination of the worldwide
pharmaceutical industry will show that pharmaceutical innovation is at
present controlled by multinational drug companies in 10 industrialised
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Table 6.4 Percentage share of exports of medium and
high technology goods to OECD countries

Source of exports of Percentage
medium and high share of total
technology goods to exports
OECD countries

The top seven industrialized 50.6
countries (G7)

The newly industrialised 11.0
countries in Latin America and 
the Asian tigers

Source: L. Alcorta and W. Peres (1995) Innovative Systems and
Technological Specialization in Latin America and the Caribbean,
United Nations University/INTECH, Maastricht.



countries (see Table 6.5). These companies want to strengthen their
dominant position in world markets by means of the global intellectual
standards contained in TRIPS.

Technological development, pharmaceutical production,
consumption and trade

Technology

The United Nations Industrial Development Organization (UNIDO) has
classified countries in the following categories depending on the stage
of development of the pharmaceutical sector (Table 6.5).

The following observations can be made about the categories speci-
fied in Table 6.5.

A. There are only ten industrialised countries with a sophisticated phar-
maceutical industry and significant research base. These are the
countries that can develop new chemical entities or new drugs.
Multinational drug companies (MNCs) in these countries own most
of the key pharmaceutical technologies. Under TRIPS they gain fur-
ther benefits such as a minimum patent term of 20 years and patents
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Table 6.5 A typology of the world’s pharmaceutical production

Stage of development Number of countries

Industrial Developing Total

A. Sophisticated pharmaceutical 10 Nil 10
industry with a significant 
research base

B. Innovative capabilities 12 5* 17

C. (i) Those producing both 6 8 14
therapeutic ingredients
and finished products

(ii) Those producing finished 2 87 89
products only

D. No pharmaceutical industry 1 59 60

Total 31 159 190

Note:
* These countries are Argentina, China, India, Korea and Mexico.

Source: Robert Ballance, Janos Progany and Helmet Forstener (1992) The World’s Pharmaceutical
Industries: An International Perspective on Innovation, Competition and Policy, UNIDO.
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in all fields of technology, standards which are obligatory on all
WTO members.

B. Countries with innovative capabilities: These countries can produce
new drugs by a process of reverse engineering. When a new chemical
entity (NCE) is introduced, research scientists in these countries
develop a new process different from the process invented by the
innovator and protected by patent. With the new process, the same
NCE is manufactured. This reverse engineering is possible only in
developing countries with patent legislation that protects processes
but not products. Before TRIPS a vast majority of developing coun-
tries protected processes but not products. This enabled countries
such as Argentina, China, India, Korea and Mexico (see Table 6.5) to
develop a strong national pharmaceutical industry and compete with
the drug multinationals in the North.

C. (i) Eight developing countries have the technology to manufacture
raw materials from chemical intermediates available in the world
market.
(ii) Eighty-seven developing countries have the technology to for-
mulate dosage forms from raw materials or bulk drugs available in
the world market.

D. Fifty-nine developing countries do not have any pharmaceutical
industry.

Countries in stages C(i) and C(ii) have access only to chemical interme-
diates and raw materials to manufacture multisource generic drugs in
the world market but not patent-protected drugs.

As stated earlier, the five developing countries in stage B and Brazil can
manufacture patent-protected drugs by a process of reverse engineering.
However, with the enforcement of TRIPS these countries will not be able
to carry out reverse engineering. Without the capacity to reverse engi-
neer it is open to question whether the national pharmaceutical indus-
try in these countries will survive.

A ‘national health disaster’ has been anticipated by the Indian Drug
Manufacturers’ Association (IDMA) as a result of the implementation of
TRIPS. In India only 30 per cent of the population can afford modern
medicines despite the fact that drug prices in India are amongst the lowest
in the world (National Working Group on Patent Laws, 1993). A study by
an IMF economist showed price increases for patented drugs ranging from
5–67 per cent. Annual welfare losses for India ranged from US$162 mil-
lion to US$1261 million, with an annual profit transfer to foreign firms of
between US$10 million and US$839 million (Subramaniam, 1995).
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Pharmaceutical production, exports and consumption

Table 6.6 shows the global pattern of pharmaceutical production and
exports in 1975 and 1990. Research-based multinational drug firms in
the ten industrialised countries control about 70 per cent of the export
market. Drug firms in five advanced developing countries and eleven
industrialised countries account for 27 per cent of world exports. The
balance of 5 five per cent is exported by developing countries. From this
table it would appear that the share of developing countries exports will
not be more than 20 per cent of the world exports.

Table 6.7 gives the estimated market share and consumption of phar-
maceuticals in different geographical areas and economic groups. The
OECD countries with 16 per cent of the world’s population account for
about 80 per cent of the world market with an average per capita con-
sumption of US$357. Africa and Asia with 67 per cent of the world’s
population account for only 8 per cent of the world market with an
average per capita consumption of just over US$8.

The argument used by the international drug industry to justify their
high prices is that they need profits for putting money back into R&D.
MNCs control about 80 per cent of the world’s pharmaceutical market
and the industrialised countries account for about 80 per cent of the con-
sumption. The profits of MNCs from industrialised countries will not be
affected by weaker patent protection in developing countries, enabling
the latter to manufacture and market essential drugs at lower prices. 
It is also relevant to note that what MNCs lose on lower prices 

Table 6.6 Global pattern of pharmaceutical production and exports, 1975–90

Stage of development and Percentage Share world
number of countries in world exports
parenthesis production

1975 1990 1975 1990

A. Sophisticated industry 60 69 78 68
and significant R&D (10)

B. Innovative pharma industry (16) 28 22 19 27

C. (i) and (ii) Countries producing 12 09 04 05
therapeutic ingredients and 
those producing finished
drugs only (91)

Source: Ballance et al. (see Table 6.5).



in developing countries may be compensated for by an increase in the
volume of sales in these countries.

Strong patent protection will increase drug prices. Weaker patent 
protection will promote generic competition and lower prices. The next
section provides factual evidence for this.

Patents and prices

In mid-1999, Consumers International and Health Action International
(CI/HAI) conducted a survey of the retail prices of sixteen drugs in
thirty-six countries. The objectives of the survey were to:

● Study the impact of pharmaceutical patents on the availability and
price of essential drugs; and
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Table 6.7 The global pharmaceutical market: estimates of market share and 
consumption in different geographical areas and economic groups

Asia/Group Population Pharmaceuticals

Population Share Share Estimates Per capita
in million of total of world of market consumption

[1997] world market in US$ US$
population (per cent) billion
(per cent) (2002)

Industrialised 899 15.9 79.1 321.3 357
countries
(North America,
Europe, Japan and
Australasia)

The Middle East 89 1.6 2.6 10.6 119

Latin America and 483 8.5 7.5 30.5 63
the Caribbean

Economies in 399 7.1 2.6 10.6 26
transition
(CIS and Eastern
Europe)

South-East Asia and 1802 31.8 4.9 20.1 11
China

Africa 712 12.6 1.3 5.3 7.4

South Asia 1274 22.5 1.8 7.3 5.7

Total 5658 406

Source: www.ims-global.com/insight/report/global/report.htm [market share] UNDP – Human
Development Report (1999) (Population).



● Suggest solutions to ensure regular access to essential drugs in devel-
oping countries in a globalised economy with a tighter intellectual
property system.

The retail prices in US dollars of 100 units of 29 dosage forms of 
sixteen commonly used drugs in thirty-six countries were surveyed in
July/August 1999 (Balasubramaniam and Sagoo, 2000). These included
ten developed countries (OECD), twenty-five developing countries from
Africa, Asia and Latin America and one from the Commonwealth of
Independent States (CIS).

The most striking features in this survey were the following:

● The retail prices of proprietary drugs in some of the developing coun-
tries of Africa, Asia and Latin America were higher than the prices in
the ten OECD countries. The retail prices of fifteen out of the eight-
een dosage forms of eleven drugs for which comparable data are
available were all higher in some of the developing countries than in
the OECD countries.

● Proprietary brand forms of several of the multisource drugs surveyed
were the only products available in many of the African countries
even though low-priced generic equivalents were available on the
world market. These countries do not offer patent protection to drugs.

● There was a very wide variation of retail prices in the countries 
surveyed:
i(i) The variation in the retail prices of proprietary drugs was a much

wider range (1 : 16–1 : 59) than the variation in prices of generic
equivalents (1 : 7–1 : 18).

(ii) The variation in the retail prices of multisource drugs in develop-
ing countries (1 : 2–1 : 59) was a much wider range than the varia-
tions in OECD countries (1 : 2–1 : 12).

A foundational claim of economics is that free markets promote com-
petition. It should therefore follow that in a free market competition
will result in a lowering and, more importantly, a levelling of prices. This
appears to be so in OECD countries and to a certain extent in the generic
drugs market in the developing countries, but not in the proprietary
drugs market in developing countries.

The smaller variation in retail drug prices in the OECD may be due,
amongst other things, to the following:

● Co-marketing arrangement by manufacturers;
● Parallel importing;
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● Reference pricing; and
● Drug pricing policies.

The wide variation in prices of proprietary drugs in the developing
countries suggests that the guiding principle which the international
drug industry seems to adopt in fixing prices is to set the limits accord-
ing to what the market can bear. Profit maximisation seems to be the
only objective. This has been described as the ‘Law of the Jungle’, where
might is right (Balasubramaniam et al., 1998; SCRIP Magazine, 1999).

There is evidence that price competition is possible in pharmaceutical
markets. Data from India proves this. When competitors introduce their
products, the originators will lower their prices and compete with the
national firms. They will not withdraw from the market. It is also
important to introduce generic competition as early as possible in order
to prevent the originators from having time to secure brand loyalty for
their products. Strong brandname loyalty leads to a continuation of
monopoly profits in the post-patent period.

There is a time lag between the introduction of a drug in the world
market and the introduction of a product by a competitor into the
home market. It takes further time to capture adequate market share so
as to increase production, lower costs and compete with the originator.
The Indian data on retail prices of three drugs recently introduced and
four others which were introduced much earlier illustrates this phe-
nomenon and underscores the need for national policies on intellectual
property protection with provisions to enable national firms to initiate
production of new drugs as early as possible. Indian firms were able to
do this by a process of reverse engineering. This was possible because
the Indian national legislation on patents did not provide patent pro-
tection for products.

Under TRIPS all members of the WTO will have to provide patent pro-
tection for products and processes for 20 years. The only way national
firms can initiate production before the expiry of the patent is by com-
pulsory licensing which is still allowed under TRIPS (see Chapter 5 by
James Love in this volume). Nevertheless, only a few advanced develop-
ing countries can use compulsory licensing to manufacture new drugs.
The vast majority of developing countries do not have any facilities for
the production of pharmaceuticals. They can have access to lower-priced
drugs produced in the more advanced developing countries or by generic
manufacturers in some developed countries through parallel importing.
This is also allowed under TRIPS. The analysis of empirical data supports
the position that compulsory licensing and parallel imports are two 
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regulatory tools that should be included in the national legislation of all
developing countries.

TRIPS and developing countries

The Third World Network has recently published three documents
(Correa, 1998a,b, 2000) on TRIPS and developing countries. They refer 
to several publications which clearly show the adverse impact of strong
IPR protection on the pharmaceutical supply system in developing coun-
tries. Although the implications of TRIPS for development, especially
foreign direct investment (FDI), innovation and technology transfer, are
difficult to foresee, nothing suggests that, in the absence of other factors,
IPRs will automatically and positively influence FDI, innovation, access
to foreign technology or other development-related activities. The deter-
minants of FDI include availability of scientists and engineers engaged 
in R&D, macroeconomic policies, and infrastructure including power,
communication, and so on.

TRIPS sets forth minimum standards of IPR to be applied by all mem-
bers of the WTO. However, it does not create a uniform law and gives
member states, particularly in the field of patents, certain degrees of
freedom to legislate at national levels. How this freedom can be exer-
cised depends on the strength and weaknesses of science and technol-
ogy in the individual country. From the data provided it would appear
that very few countries have adequate resources to make use of the
opportunities provided by TRIPS, opportunities which in any case
depend on the enactment of the right national legislation. One way for-
ward is to develop model IPR legislation for developing countries which
takes into account the health needs of their consumers.

Access to essential drugs and public policy

Policy makers need to consider two different populations in developing
countries when they examine the issue of access to drugs:

(i) Those who do not have regular access to essential drugs now. These
are the over two billion people who do not have access to even a 
few essential drugs, according to the Director-General of the WHO,
because they do not have the purchasing power. The only source of
supply for them is the international community and donor fund-
ing support to national governments to provide essential drugs.
Lower drug prices in the international market will greatly benefit this
population.
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(ii) Those who have access now but will be denied access when TRIPS 
is implemented. This has been referred to as a potential ‘National
Health Disaster’ by the Indian Drug Manufacturers’ Association
(National Working Group on Patent Laws, 1993).

This second group consists of lower income earners as shown in 
Table 6.1, with a per capita GNP of a few hundred dollars. This popu-
lation may amount to about one or two billion. It is relevant to remember
that the majority of households in developing countries pay for their
healthcare out of personal savings or through borrowing.

To provide access to those who have no access to drugs, one essential
policy goal is the setting up of a public health financing system based
either on general taxation (the Beveridge plan) or compulsory social
insurance (the Bismark plan). Both are based on an income-related con-
tribution to taxation or social insurance. All the advanced industrialised
countries in the world, except the US, have one or other system of health-
care financing. It needs to be reiterated that two billion people can never
afford to pay for essential drugs, however low the prices. The vast major-
ity of them have incomes of much less than a dollar a day and some of
them only a few cents a day.

Public policy on healthcare financing is only one option and part of
the solution to improve access to drugs. For the public policy on health-
care financing to be successfully implemented it should be comple-
mented by a national policy on patents, supported by international
agreements on IPRs. The next section examines this.

Access to drugs and TRIPS: policy options at 
national and international levels

Policy options at national levels and international trade agreements
need to be examined in the context of the following:

1. The WTO multilateral agreements were negotiated on the basis of
‘Level Playing Fields’. It was argued that these agreements would give
equal opportunities to all WTO member states to benefit from liber-
alised trade and the strongly protected IPRs that result from research
and development.

2. Empirical data clearly reveal the gross asymmetry between the North
and the South, between industrialised and developing countries. 
Box 6.1 gives data on IPRs in developed and developing countries.
The playing field is anything but level. The strongest consideration
should be given to renegotiating TRIPS.
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The questions to be answered are:

● What should be the future for the WTO/TRIPS Agreement?
● Should the scope or length of IP standards in TRIPS be reduced?
● Should there be much longer transition periods for developing 

countries?
● Should the WTO’s role in IP be restricted to trade-related issues?
● Should IP be decoupled from the WTO altogether?

Answers to these questions will help policy makers to identify national
policy options based on multilateral trade agreements, taking into
account the gross asymmetry between developing and developed coun-
tries. The following suggestions should be considered in any future 
re-negotiation of TRIPS:

● TRIPS should place public health interests above those of commercial
interests.

● The scope and length of intellectual property standards in TRIPS
should be flexible to allow developing countries to formulate, enact
and implement national legislation on IPRs as a policy instrument
for the technological, economic and commercial development of
their respective countries.
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Box 6.1 Intellectual Property Rights, Developed and Developing Countries

● The number of patent applications worldwide in 1977 was less than 3000.
● In 1997 more than 54 000 applications were made.
● At present the industrialised countries own 97 per cent of all patents

worldwide.
● In 1995 one single country, the US, received over 50 per cent of the global

royalties and licensing fees paid to owners of patents.
● Ten industrialised countries controlled 95 per cent of the US patents of the

past two decades.
● These ten industrialised countries captured more than 90 per cent of cross-

border royalties and licensing fees.
● Seventy per cent of global royalties and licensing fee payments were

between parent and affiliate in multinational corporations.
● The use of intellectual property is alien to developing countries.
● More than 80 per cent of patents that have been granted in developing

countries belong to residents of industrialised countries.

Source: UNDP, Human Development Report (1999) p. 68.



● The transition period should be extended to allow developing coun-
tries to achieve competitiveness in the world market. Industrialised
countries had the benefit of being able to choose the times at which
they provided patent protection for pharmaceuticals. Some countries
in Western Europe as well as Japan refused to grant product patents
for pharmaceuticals until they had reached international competi-
tiveness. These countries provide the most convincing argument that
a national patent policy is essential for the technological develop-
ment of a national pharmaceutical industry. France, Germany, Italy,
Japan, Sweden and Switzerland, home of some of the most innova-
tive pharmaceutical companies, persistently resisted providing phar-
maceutical product patents until their industries had reached a
certain degree of development. France introduced product patents in
1960, Germany 1968, Japan 1976, Switzerland 1977, and Italy and
Sweden in 1978 (SELA, 1998).

During its first 100 years, the US was still a relatively young and devel-
oping country and refused to respect international intellectual property
rights on the ground that it was freely entitled to foreign works to fur-
ther its social and economic development (US Congress, 1986). The UK,
at the time the world leader in technology, attacked the US (but did not
use the word ‘pirate’) for not providing strong patent protection. These
attacks and complaints had very little or no effect since American firms
wanted the freedom to imitate British innovations and put them on the
market (Washington Post, 1989).

The industrialised countries, having fully used the provisions in the
Paris Convention to enable their pharmaceutical manufacturers to
strengthen their innovative capacity, now deny the same privileges 
to developing countries. This is not morally defensible in a civilised
society.

References

Balasubramaniam, K. (1990) ‘Third World Sovereignty in Danger’, a paper pre-
sented at the Third World Patent Convention, organised by the National
Working Group on Patent Laws, New Delhi, 15–16 March, New Delhi, India.

Balasubramaniam, K. (1993) ‘GATT and the Third World’, a paper presented at
the International Convention on People’s Approach to GATT Negotiations
organised by the National Working Group on Patent Laws, New Delhi, 18–20
February, New Delhi, India.

Kumariah Balasubramaniam 105



Balasubramaniam, K. (1994) ‘Pharmaceutical Patents and the Consumer’, a paper
presented at the ‘PCC94 Congress – Innovative Pharmaceutical Re-Engineering
and Cost Control’, 14–15 July, Singapore.

Balasubramaniam, K. (1997) ‘Heads: TNCs Win – Tails – The South Loses’ or the
GATT/WTO/TRIPS Agreement, K. Consumers International, Regional Office for
Asia and the Pacific, Penang, Malaysia.

Balasubramaniam, K. (1999a) ‘Consumers and the WTO/TRIPS Agreement’,
paper presented at the International Convention on Impact of WTO/TRIPS 
on Access to Drugs’, organised by the Ministry of Health Pakistan in collabo-
ration with the World Health Organization Regional Office for Eastern 
Mediterranean, 26–30 July, Karachi, Pakistan.

Balasubramaniam, K. (1999b) ‘The Impact of WTO/TRIPS Agreement on the
Access of Essential Drugs for People Living with HIV/AIDS’, paper presented at
the 5th International Conference on AIDS in Asia-Pacific, 23–7 October, Kuala
Lumpur, Malaysia.

Balasubramaniam, K. (2000a) ‘Implications of the TRIPS Agreement for
Pharmaceuticals: Consumer Perspectives’, a paper presented at the ASEAN
Workshop on the ‘TRIPS Agreement and its impact on Pharmaceuticals’, organ-
ised by the Ministry of Health Indonesia, 2–4 May, Jakarta, Indonesia.

Balasubramaniam, K. (2000b) ‘Globalization and Liberalization of Healthcare
Services, WTO and the General Agreement on Trade in Services’, a paper pre-
sented at a seminar ‘Health and Healthcare in a Changing Environment: The
Malaysian Experience’, organized by Citizens Health Initiative and Universiti
Sains Malaysia, 22–4 April, Kuala Lumpur, Malaysia.

Balasubramaniam, K., O. Lanza and S.R. Kaur (1998) ‘Retail Drug Prices: The Law
of the Jungle’, HAI News, No. 100, April.

Balasubramaniam, K. and K. Sagoo (2000) ‘Patents and Prices’, HAI News,
No. 112, April/May.

Brundtland, G.H. (1999) paper presented at the ad hoc working group on the
Revised Drug Strategy held in Geneva on 13 October in Globalization and Access
to Drugs Health Economics and Drugs, DAP series No. 7 (Geneva: WHO, 1999),
pp. 63–8.

Correa, C.M. (1998a) ‘Implementing the TRIPS Agreement’ (Penang, Malaysia: 
M. Carlos Third World Network, April).

Correa, C.M. (1998b) Options for Implementing the TRIPS Agreement in Developing
Countries (Penang, Malaysia: Third World Network, April).

Correa, C.M. (2000) Intellectual Property Rights, the WTO and Developing Countries,
TRIPS Agreement and Policy Options (Penang, Malaysia: Carlos, Third World
Network) National Working Group on Patent Laws (1993) ‘Patents regime in
TRIPS: Critical Analysis’, New Delhi.

SCRIP Magazine (1999) ‘Quotable Quotes’, January.
SELA (Sistema Econimico Latinoamericano) (1988) ‘Capitulos De Sela’,

October/December, Caracas; quoted in ‘Patenting and the Third World: 
A Historical Appraisal’ by Henk Hobbelink, Co-ordinator GRAIN (Genetic
Resources Action International) Appartado 233398, E08080, Barcelona, 
Spain.

Subramaniam, A. (1995) ‘Trade Related Industrial Property Rights and Asian
Developing Countries: An Analytical View’, paper submitted to the Conference

106 Patents, Prices and Public Policy



on Emerging Global Trading Environment and Developing Asia, International
Monetary Fund, Manila.

UNDP (1999) Human Development Report 1999, p. 32
US Congress (1986) Office of Technology Assessment, ‘Intellectual Property Rights

in an Age of Electronics and Information’, Washington DC, p. 228.
Washington Post (1989) 6 December, quoted in SELA (1988) in Hobbelink,

Patenting and the Third World.

Kumariah Balasubramaniam 107



7
Agricultural Research: Intellectual
Property and the CGIAR System
Michael Blakeney

The Consultative Group on International 
Agricultural Research (CGIAR)

The CGIAR, founded in 1971, is an informal association of public and
private donors that supports an international network of sixteen interna-
tional agricultural research centres (IARCs), each with its own governing
body. The major sponsors are the Food and Agriculture Organization
(FAO), the World Bank, the Rockefeller and Ford Foundations, the United
Nations Development Programme, the United Nations Environment
Programme and the aid programmes of the EU and a number of individ-
ual countries. With a budget of some US$340 million per annum, the
CGIAR oversees the largest agricultural research effort in the developing
world.

This agricultural research commenced with the work of Norman
Borlaug, an American plant breeder, who won the Nobel Prize in 1970 for
his work in developing high-yielding wheat varieties for Mexico. Borlaug
was the founding father of the Centro Internacional de Mejoramiento de
Maiz y Trigo (CIMMYT), which became the first of the CGIAR centres.

Following the establishment of CIMMYT, fifteen other international
agricultural research centres have been established, each focusing on
crops and materials of interest to developing countries.1 In addition to
conducting research, the CGIAR supports a collection of germplasm,
which currently comprises over 600 000 accessions of more than 3000
crop, forage and pasture species which are held at the research centres.
These germplasm collections are held under the auspices of the FAO 
‘in trust for the benefit of the international community, in particular
the developing countries’ and include up to 40 per cent of all unique
samples of major food crops held by gene banks worldwide. The FAO
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Commission on Genetic Resources for Food and Agriculture determines
the policy under which the network of ex situ collections operates.

In addition to the so-called ‘designated germplasm’, which is held
under the trust relationship with the FAO, the various CGIAR centres
have developed ‘elite germplasm’ and biological tools, such as isogenic
lines, mutants and mapping populations, from the materials which
have been deposited with them.

The significance of the CGIAR

The CGIAR was established as a catalyst for what became known as the
Green Revolution, namely the achievement of high crop yields in devel-
oping countries through plant breeding. Crop improvement in develop-
ing countries continues as one of the principal objectives of the CGIAR.
Its work focuses on increasing food security for the world’s poorest 
people. Because of this focus, the CGIAR centres undertake the sort 
of agricultural research which is not likely to be undertaken by private
corporations. Thus the various CGIAR centres are concerned with
research into the sustainable management of natural resources, includ-
ing tillage and water management, the development of integrated pest-
management systems, agro-forestry and small aquaculture systems, as
well as the improvement of crop species in impoverished and marginal
environments. Examples of the latter include the development of
drought-tolerant maize, millets and sorghum, disease-resistant lentils,
beans, bananas, cassava and rice.

The importance of agricultural research which conduces to poverty
alleviation is self-evident but an important feature of the modern envi-
ronment within which the CGIAR operates is that the resources avail-
able for agricultural research are steeply declining.2 Similarly, donor
funds available for agricultural research in the South have also been
declining. For the most part, the research undertaken by the CGIAR 
centres is not of much interest to the countries of the North, where 
both the agricultural systems and significant food crops are different.
Consequently, significant private corporate donation for the sort of
research undertaken by the CGIAR is unlikely.

A major exception to this general picture is the research undertaken
by CIMMYT into wheat, which is of great interest to the major Northern
food producers. Also, as is discussed below, with the development of
recombinant DNA technologies, the genetic qualities of some of the
poor farmer crops might be of interest to the North. Thus, for example,
bacterial blight resistance in rice can be introduced into tomatoes.
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The development of gene technologies as a vehicle for modern agri-
cultural research and the proprietisation of those technologies is an
explanation of the growth of private agricultural research in the OECD
at an annual rate of 5.1 per cent, compared with the 1.7 per cent growth
rate for public agricultural research (Alston et al., 1998).

The considerable investment in life sciences patenting is an explana-
tion for the multibillion dollar acquisitions and mergers, which have
characterised this industry in the North.3 A commercial consequence 
of the intrusion of intellectual property (IP) into agricultural research
has been the concentration of key IP rights in the hands of a small and
declining number of private life-sciences companies. A result of this
market concentration is to lock up key intellectual property rights in the
hands of a few powerful entities and to raise the barriers to market entry
of others wishing to participate in these activities. Thus by the end of
1998, the top five vegetable seed companies controlled 75 per cent of
the global vegetable seed market (Havenga, 1998).

This market concentration in private hands has also raised questions
about the future role of public-sector plant breeding. To what extent will
private-sector plant breeding, render public plant breeding superfluous?
Will the owners of IP rights in key technologies make them available 
to public plant breeding programmes on affordable terms? What restric-
tions will be attached to the supply of these technologies? To what
extent will public plant-breeding institutions seek intellectual property
rights in their own technologies or germplasm, as a bargaining counter,
with a view to the cross-licensing of intellectual property rights? To what
extent will public plant-breeding institutions seek IP rights as a source of
revenue? To what extent will public plant-breeding institutions enter
into joint research activities with private institutions?

CGIAR and intellectual property

In recent years difficult questions have been raised concerning the legal
status of the CGIAR germplasm collections. A number of the gene banks
which make up the CGIAR were established in the 1960s and 70s as
facilitators of the agricultural research which precipitated the ‘Green
Revolution’. At that time the questions of ownership and IP rights in
the collections were not addressed, being very much subordinated to
the mission of the CGIAR to increase crop yields to feed a burgeoning
world population.

IP rights have had a profound impact upon the CGIAR in three 
contexts. First, the burgeoning significance of plant variety protection,
through the activities of the International Union for the Protection of



New Varieties of Plants (UPOV) and the inclusion within Article 27.3(b)
of the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) that countries are obliged to protect plant varieties,
through patent laws or sui generis legislation or both. The advent of plant
variety protection has rendered the germplasm collections of the CGIAR
a tempting source for privatisation.

There have been a number of high-profile instances of attempts by
third parties to obtain proprietary rights in material obtained or derived
from CGIAR germplasm. For example, ownership concerns were raised 
in 1998 as a consequence of Plant Breeders’ Rights applications made in
Australia by agricultural research institutes there in relation to a peavine
and a lentil which had been bred from genetic stock obtained from
ICARDA and from ICRISAT (Edwards and Anderson, 1998). Research by
the high-profile NGO, Rural Advancement Foundation International
(RAFI), suggested that there were numerous other instances of ‘biopiracy’
by other Australian agricultural research institutes. Reacting to the
biopiracy controversy, CGIAR called for a moratorium on the granting of
intellectual property rights over plant germplasm held in its centres.
CGIAR chairman, Dr Ismail Serageldin, explained the call for a morato-
rium as ‘the strongest signal the CGIAR can send governments to ensure
that these issues be resolved and the materials in the CGIAR remain in the
public domain’ (CGIAR, 1998).

Secondly, the application of modern biotechnological techniques to
agricultural research has enhanced the value of the germplasm collections
of the CGIAR as sources of interesting genetic material. An illustration of
this development is the way in which a researcher from the University of
California at Davis, working at the International Rice Research Institute
(IRRI) as a post-doctoral fellow, was able to secure patent rights for her
university in the genetic material responsible for bacterial blight immu-
nity in rice and other crops. The immunity had been developed by IRRI
researchers in a breeding programme over a 15-year-period, utilising a
strain of rice collected in Mali.

Thirdly, the way in which modern agricultural research is conducted
has obliged CGIAR researchers to seek access to enabling proprietary tech-
nologies, such as patented genes, promoters, enhancers, selectable mark-
ers and terminators. Often these rights are held by multiple owners and
are subject to various conditions which might constrain the researcher’s
freedom to operate. The constraints which the private owners of these
technologies may seek to impose on CGIAR centres and their researchers
will be antipathetic to the public goods culture of the CGIAR. For exam-
ple, the obligation of recipients of proprietary technologies to make a
prior disclosure to the technology providers of the results of any
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research utilising these technologies obliges CGIAR centres to introduce
a climate of confidentiality in which the disclosure of research informa-
tion is policed.

An illustration of the sorts of tensions which can arise in public–
private research collaboration are those which were generated by the
offer of Monsanto, made at the Global Forum on Agricultural Research
meeting in Dresden in May 2000, to make its research on the structure of
the rice genome available to researchers. The first problem was the per-
ceived taint of the association of the public agricultural research com-
munity with a company which had attracted bad publicity, particularly
in the South, from its work with the so-called ‘terminator technology’
(technology which permits the function of a gene to be switched off).
Secondly, Monsanto required recipients of this information not to make
research data resulting from its use available to Monsanto’s commercial
rivals. This would involve a significant departure from the CGIAR phi-
losophy of open access to the fruits of its publicly funded research.
Thirdly, since the structural information provided by Monsanto would
be unpatentable without the functional genomics which would be
established by IRRI and its research collaborators in the national agricul-
tural research organisations (NAROs), the CGIAR would be inadvertently
drawn into a commercial collaboration with the private sector.

Negotiating the access of CGIAR centres to these proprietary rights
will impose significant transaction costs, as well as imposing substantial
management burdens (Blakeney, 1999a). For example, the International
Service for the Acquisition of Agri-biotech Applications (ISAAA), in an
analysis of the proprietary technologies underlying IRRI’s proposal 
to investigate the development of protein and carotene enhanced rice,
reported the existence of 70 separate IP rights that had to be navigated
before this research could be undertaken. RAFI’s deconstruction of the
ISAAA report4 is illustrative of the legal complexities for the CGIAR 
centres in working with proprietary rights.

These three impacts have raised the importance for the CGIAR centres
of the ownership of their germplasm collections and the management
of intellectual property generated by them and of the proprietary tech-
nologies which are utilised in their research.

Structure of the CGIAR and the ownership and 
management of IP

As an informal association of international agricultural research centres,
the CGIAR has no legal personality and, consequently, can currently
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play no formal role in the ownership and control of the germplasm 
collections of the individual centres. With the various intellectual prop-
erty problems, described above, which have begun to afflict the system
as a whole, consideration is being given to the centralisation of the 
ownership and control of IP rights in the CGIAR system. In 1998, the
International Service for National Agriculture Research (ISNAR), a CGIAR
centre which was established as a policy and training facility for the
CGIAR, commissioned a report on the use of proprietary technologies by
CGIAR centres (Cohen et al., 1998). Following the observations made by
this report, each of the CGIAR centres commissioned audits of their IP
management policies. A Central Advisory Service (CAS) was established
to provide IP services for the centres. The CAS was located at ISNAR.

Another factor which has obliged the CGIAR to address the owner-
ship and management of the system’s IP is the tightening of donor
funds. In the face of the many competing claims upon donor aid, inter-
national agricultural research can no longer command priority in fund-
ing. Part of the problem is the fact that donors are unhappy with the
unauthorised privatisation of germplasm and research tools, which are
created with the public monies provided to the CGIAR centres. This, in
turn, has generated suggestions that centres regard the IP which they
generate as an exploitable asset. At the CGIAR’s 1999 International
Centres Week meeting the suggestion was floated that the IP assets of
centres be regarded at least as ‘bargaining chips’ for dealings with the
corporate owners of proprietary technologies. Previous discussions, for
example on the obvious advantages of system-wide negotiations in
acquiring access to software, had recommended the advantages of more
centralised ownership and management of the centres’ IP.

In July 2000, the chair of CGIAR’s Committee of Board Chairs (CBC)
and the Centre Directors’ Committee (CDC) commissioned a report on
options for such centralisation. The resultant report proposed models
where the CGIAR was incorporated as the holding company of the cen-
tres and the assignee of their IP and where the centres’ IP was vested 
in a trust or foundation. Obviously the issue of CGIAR IP was subordi-
nate to more general proposals for the governance of the system. In 
any event, the individual centre directors-general, when called upon to
comment on the options paper, considered the centralised models to be
premature. At a centre directors’ retreat held at ISNAR, 2–4 September
2000, it was proposed that the centres would form a ‘Federation of
Centres’ with an independent legal personality and an independent board
of 9–11 ‘eminent’ persons. Under the model, the Federation would take
over the FAO–CGIAR Trust Agreement and would manage the system’s
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intellectual property policy. It is as yet unclear how the new legal entity
will manage the IP, which is owned by the various centres. It is also
unclear how this management will interrelate with the IP assistance cur-
rently provided by the CAS and ISNAR. The International Plant Genetic
Resources Institute (IPGRI) has also begun to assume IP policy functions
within the CGIAR by taking upon itself the promulgation of a new IP
policy for the organisation.

RAFI’s comment on the ‘Federation’ model was that ‘although it has
useful and interesting features, it is what you get when you ask the 
people most at risk from change to recommend change’ (RAFI, 2000).
RAFI was particularly critical of the lack of representation in the CGIAR
of Southern nations at the senior executive levels of the organisation
and it saw no proposals to remedy this deficiency. RAFI proposed that:

In order to give the System a real political base for governance and
policy, over a ten year period the IARCs should evolve into 7–8
‘regional’ entities governed by boards made up by half of research
partners within the region and half of people from other parts of the
world. Rather than functioning as ‘centres’, they should be science
animateurs or research provocateurs helping regional collaborators
to identify needs and solutions and assisting in directing funding
toward whatever institutes – inside or outside the region – can most
appropriately do the task on a contract basis. (RAFI, 2000)

A threshold difficulty with this sort of stratagem is the difficulty of 
persuading some or all of the sixteen research centres to relinquish their
autonomy to permit the creation of the federation.

The CGIAR centres and ownership and control of IP

The question of the ownership of the CGIAR germplasm collections 
by individual centres arises in two main contexts. First, the status of 
a centre’s germplasm collection upon the dissolution or relocation of a
centre. Secondly, the question of the authority of the centres to permit
third parties to exploit their genetic resources. The starting place for
these inquiries commences with an analysis of the legal status of these
institutes themselves. The legal status of these collections has always
been problematic. In 1986 the FAO had conducted a review of the legal
status of all national and international institutions operating genebanks
(FAO, 1986). In relation to the CGIAR centres, the FAO report concluded
that, as control over their operation was shared between national and
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international representatives, they were not international in the strict
sense because they were not created by any international instrument or
organisation. On the other hand the report concluded that because they
were neither in the private sector nor under the control of any state or
national authority, the CGIAR centres were sui generis. Consequently,
the report reached no firm conclusion on the ownership of the genetic
resources controlled by the centres.

A similar study by the Technical Advisory Committee of the CGIAR
suggested that genebanks established as a result of international collab-
oration should be considered to be held on trust for CGIAR purposes
(TAC, 1988). This study highlighted the importance of the agreements
of genebanks with their host countries and recommended that where
necessary these agreements be amended to provide that in the event of
closure of a research institute the germplasm be transferred to an alter-
native institution to be held on trust, as recommended. This trustee
concept was adopted as CGIAR policy in 1989. Its 1989 policy statement
on plant genetic resources, under the heading ‘ownership’, states that ‘it
is the CGIAR policy that collections assembled as a result of interna-
tional collaboration should not become the property of any single
nation, but should be held in trust for the use of present and future gen-
erations of research workers in all countries throughout the world’.

In 1994 twelve of the CGIAR centres entered into Agreements with
the FAO which placed their collections into an International Network
under the auspices of the FAO. Through these agreements, the centres
accepted that their designated germplasm was held ‘in trust for the
international community’ and that they would not ‘claim ownership,
or seek intellectual property rights over the designated germplasm and
related information’.

The trusteeship principle adopted by CGIAR in 1989 admits of a 
number of problems. A threshold, but not insuperable, problem was the
fact that the concept of the trust, although well-defined in legal systems
deriving their law from the equity courts of English origin, was largely
unknown in the civil law system. This may be remedied in large part 
by the negotiation in 1984 of the Hague Convention on the Law Appli-
cable to Trusts and on Their Recognition.5 This Convention provides 
for the recognition of trust principles such as the sanctity of trust prop-
erty and the binding obligations of trustees. Thus, for example,
genebanks established as trusts for CGIAR purposes could not be used
for purposes inconsistent with CGIAR principles. This Convention has
not yet secured wide support. To date the only non-common law coun-
tries which have ratified it are Italy, Luxembourg and the Netherlands.
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However, it has also been signed by the United Kingdom and the USA,
which should attract greater support for the instrument.

A more difficult problem is the fact that a number of the CGIAR 
agricultural research institutes, such as CIAT, CIMMYT, IITA, IRRI and
WARDA, predate the establishment of CGIAR. This presents a problem in
ascertaining the legal status of their gene collections established prior 
to their membership of CGIAR. In 1994, each CGIAR centre placed its
genebank under the superintendency of FAO, through the administra-
tion of the Commission on Plant Genetic Resources.6 An additional ques-
tion raised by this 1994 action is the status of dispositions of genetic
material prior to 1994. An illustration of this problem is the transmission
by ICARDA of the Syrian legumes to the Australian Centre for Legumes in
Mediterranean Agriculture, which became the subject of an Australian
Plant Breeder’s Rights Application. The director-general of ICARDA was
reported to have defended its actions by explaining that the legumes
were sent to Australia prior to the implementation of the 1994 Agreement
(Edwards and Anderson, 1998).

Another problem with the CGIAR policy on plant genetic resources 
is that it does not specifically define the obligations of trustees of 
CGIAR genebanks. The CGIAR policy contains the general statement
that genebanks should be held in trust ‘for the use of present and future 
generations of research workers in all countries throughout the world’.
CGIAR policy is silent on the use which these workers would make of
this resource. A reasonable interpretation would be that these workers
would be allowed to use CGIAR germplasm for purposes within CGIAR’s
general objects, for example, to make the agriculture of developing
countries more productive and to protect the environment and to pre-
serve biodiversity. As trustee, could a CGIAR centre permit a third party
to secure intellectual property rights over germplasm held by the centre?

Under the trust concept a trustee is under a duty both to keep control
of and to preserve trust property. Should a third party be permitted to
obtain intellectual property rights, for its own benefit, over germplasm
held by a centre, a breach of trust could be argued. On the other hand,
if those intellectual property rights were held for the benefit of the 
centre and for the benefit of CGIAR objectives, this may well be consistent
with the trustee’s obligations to secure the preservation of germplasm.
However, it is difficult to conceive of a situation where a third party 
will assume the very considerable trouble and expense of intellectual
property protection in order to preserve plant genetic resources for
CGIAR purposes. This is conceivable where, for example, a patentee
might waive its rights in developing countries. But to accomplish this



the rights owner would have to have secured those rights in the country
in which they are to be waived, which is not likely to occur.

Aside from general principles of trusts law, the disposition of a 
centre’s germplasm will ultimately be governed by the laws of the host
country and by the headquarters agreement between the centre and the
host country. For example, where a centre is established as a domestic
corporation, the disposition of its germplasm will depend upon what is
provided for on the headquarters agreement for dealings in both tangi-
ble and intangible property and where the agreement is silent on these
matters, what the domestic corporate and property laws provide on
these subjects.

Almost entirely ignored in discussions about the ownership and control
of the germplasm collections of the CGIAR are the rights, if any, of the
farmers and local communities who may have contributed germplasm, 
as well as the source countries in which the germplasm might have been
collected. The question of benefit-sharing arising from access to genetic
resources is addressed in a number of the key provisions of the Con-
vention on Biological Diversity (CBD), as well as being embraced within
the notion of ‘Farmers’ Rights’ (Blakeney, 1999b). The protection of 
traditional scientific and cultural knowledge is currently being addressed
by the World Intellectual Property Organization (WIPO) (Blakeney, 
2000).

In the event that the CGIAR is reorganised into a federation of the-
matic or regional centres, this may involve the closure or merger of
existing centres. The disposition of the germplasm and other IP of those
centres will be governed by their headquarters agreements and relevant
local legislation. For example, were IRRI’s research facilities and
germplasm collection to relocate from the Philippines, this relocation
would be constrained both by Philippines corporate law and Executive
Order 247, which regulates the access to biological and genetic resources
in the Philippines.

Among the issues which have not yet been canvassed is whether a
budget will be provided to the CGIAR’s Federation’s IP managers to 
protect its IP rights and to enforce the restrictions against commerciali-
sation, which are contained in the material transfer agreements (MTAs)
under which germplasm is made available to researchers.

Modern biotechnology and the CGIAR

Underlying the perception of a crisis in the governance and management
of the CGIAR is the impact of modern biotechnology upon agricultural
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research. Genetic engineering has permitted the expeditious introduc-
tion of a wide range of desirable traits into plants. These include:

● pest-control traits such as insect, virus and nematode resistance as
well as herbicide tolerance;

● post-harvest traits such as delayed ripening of spoilage prone fruits;
● agronomic traits such as nitrogen fixation and utilisation, restricted

branching, environmental stress tolerance;
● male and/or seed sterility for hybrid systems; and
● output traits such as plant colour and vitamin enrichment. (Lindner,

1999)

The production of transgenic plants has become possible through the
development of a number of enabling and transformation technologies.
These technologies, together with the introduction of beneficial plant
traits, have become the subject of intellectual property protection, as 
a consequence of the favourable decisions of courts in the USA and
Europe. An indication of the impact of these decisions is the increase 
in patent applications for DNA sequences, which increased from 4000
in 1991 to some 500 000 in 1996 (Enriquez, 1998). As is mentioned
above, the expense of the IP process is a major reason why agricultural
research is shifting away from the public to the private sector. The diffi-
culties which the CGIAR as a publicly funded, public goods entity is
having in coming to terms with the presence and the influence of the
private sector is a first area of difficulty.

At a more profound level are the widely articulated concerns that
genetic engineering is a questionable technology for agricultural research.
RAFI has repeatedly questioned the ethics and the morality of obtaining
IP rights in relation to plant varieties and genetic materials. There is also
a burgeoning scholarship on whether the application of genetic engi-
neering techniques to agriculture has been proven to be safe. Indeed,
there is an influential scholarship which even questions whether the
Green Revolution was as successful as claimed. For example, it is claimed
that the increase in diseases afflicting the new super crops is attributable
to increases in the biomass associated with the crops, the necessity for
increased fertiliser use with the new varieties and the vulnerability to
stress of the uniform crop strains. A corollary to this scholarship is the
suggestion that the claimed advantages of genetic engineering might be
better secured by non-genetic techniques, such as natural resource man-
agement. It is beyond the competence of this author to assess the science
of these claims. However, from an IP perspective, if the international
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community takes the position that food security is too important a mat-
ter for private IP rights, then it is open to the community either to per-
mit the exclusion of this subject from patentability and plant variety
rights protection, or to qualify any IP rights which may be granted to
provide a research exception to the enforcement of patent rights.

The future – IP, human rights and biological diversity

The promulgation of TRIPS as a membership obligation for countries
wishing to participate in the WTO has firmly established IP as a world
trade issue (Blakeney, 1995). Thus countries wishing to enjoy the bene-
fits of WTO membership are obliged to comply with the IP norms
which are mandated by TRIPS. As is mentioned above, this has had a
direct impact upon global agricultural research, particularly the require-
ment in Article 27.3(b) that WTO members provide patent and/or sui
generis protection for plant varieties. TRIPS provides the legal infrastruc-
ture for the global propertisation of research tools and research prod-
ucts. Part of the explanation for the existence of TRIPS is the lack of
success which WIPO had had in attempts to harmonise the interests of
industrialised and developing countries in the existing international IP
regime which dated back to the Paris Convention of 1883. The failure to
achieve any success in the Paris Revision negotiations, over a 15-year
period, had induced the USA, in particular, to look to the GATT as an
alternative forum within which to consider IP. The success of the TRIPS
negotiators, during the Uruguay Round, in securing a consensus on 
IP norms was largely achieved because of the absence of developing
countries in the negotiating process (Drahos, 1995). The developing
countries had largely boycotted the negotiation of TRIPS on the basis
that WIPO was the proper forum for IP discussions.

The South is now trying to come to terms with the fact that TRIPS is
an established part of the international IP landscape. The expansion of
the membership of the WTO to include most developing countries 
and their active involvement in the TRIPS review process is likely to
result in the same sort of irreconcilability and lack of consensus which
bedevilled the Paris Convention negotiations within WIPO. One impor-
tant difference, however, is that TRIPS is part of a disparate package of
agreements and it is feasible that concessions on IP might be extracted
as part of a broader package. Thus it may be possible to bargain for
amendments to TRIPS which could, for example, exclude food crops
from patentability or provide exemptions from IP protection for public
agricultural research.
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The perceived transcendental impact of the new IP regime upon all
aspects of human enterprise has caused questions to be raised about the
human rights implications of IP. In its Report, Human Rights and Human
Development, the UNDP suggested that TRIPS might be inconsistent with
the International Covenant on Economic, Social, and Cultural Rights
and the International Covenant on Civil and Political Rights (UNDP,
2000).

On 17 August 2000 the UN Sub-Commission for the Protection and
Promotion of Human Rights,

Noting … that actual or potential conflicts exist between the imple-
mentation of the TRIPS Agreement and the realization of economic,
social and cultural rights in relation to, inter alia, impediments to the
transfer of technology to developing countries, the consequences for
the enjoyment of the right to food of plant variety rights and the
patenting of genetically modified organisms, ‘bio-piracy’ and the
reduction of communities’ (especially indigenous communities’)
control over their own genetic and natural resources and cultural 
values, and restrictions on access to patented pharmaceuticals and
the implications for the enjoyment of the right to health,

adopted a resolution calling into question the impact of TRIPS on the
human rights of peoples and communities, including farmers and indige-
nous peoples worldwide (UN Commission on Human Rights, 2000). The
resolution noted ‘the apparent conflicts’ between the IP rights embodied
in TRIPS and international human rights law, particularly that ‘the imple-
mentation of the TRIPS Agreement does not adequately reflect the fun-
damental nature and indivisibility of all human rights, including the
right of everyone to enjoy the benefits of scientific progress and its 
applications, the right to health, the right to food, and the right to self-
determination’ (UN Commission, 2000). The resolution reminded ‘all
Governments of the primacy of human rights obligations over economic
policies and agreements’ (UN Commission, 2000).

The resolution did not specifically address the issue of IP and food crops
and agricultural research beyond urging the Conference of Parties (COP)
to the Convention on Biological Diversity to consider human rights prin-
ciples and instruments in undertaking its assessment of the relationship
between biodiversity concerns and intellectual property rights, in general,
and between the CBD and TRIPS in particular (UN Commission, 2000).

At the TRIPS Council meeting held on 21 March 2000, the Chair set
out a list of issues to structure discussions on the review of Article 27.3(b)
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of TRIPS. The list included:

● Ethical issues relating to patentability of life forms;
● The relationship to the conservation and sustainable use of genetic

material; and
● The relationship with the concepts of traditional knowledge and

farmers’ rights.

In response to this list, Brazil issued a paper suggesting that ‘moral
and ethical consequences of inventions are better dealt with directly –
that is, by inhibiting the development of the technologies themselves
instead of creating obstacles to their patentability’.7 Thus, it was recom-
mended that

whenever a Member considers that some specific technologies
related to patents on technology are contrary to ethical, cultural or
religious standards, Article 27.3(b) should consider the possibility of
providing flexibility for Members to limit or to deny intellectual
property rights over such technologies, in order to prevent that their
development is encouraged.8

WIPO had already commenced an examination of the impact of
human rights upon IP in the context of the IP rights of indigenous peo-
ples in their traditional knowledge (Drahos, 1999). Since 1996, a num-
ber of meetings and fact-finding missions had been organised by WIPO
to investigate the issue of IP protection and traditional knowledge
(Blakeney, 1999b). In a Note to WIPO, dated 14 September 2000, the
Permanent Mission of the Dominican Republic to the United Nations in
Geneva submitted two documents on behalf of the Group of Countries
of Latin America and the Caribbean (GRULAC) as part of the debate in
the WIPO General Assembly on ‘Matters Concerning Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore’
(WIPO Doc. WO/GA/26/9). The central thrust of these documents was 
a request for the creation of a Standing Committee on access to the
genetic resources and traditional knowledge of local and indigenous
communities. ‘The work of that Standing Committee would have to be
directed towards defining internationally recognised practical methods
of securing adequate protection for the intellectual property rights in
traditional knowledge’ (WIPO Doc. WO/GA/26/9: Annex 1, 10).

In order to clarify the future application of intellectual property to 
the use and exploitation of genetic resources and biodiversity and also
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traditional knowledge, it was suggested that the Committee could clarify:

(a) the notions of public domain and private domain;
(b) the appropriateness and feasibility of recognising rights in traditional

works and knowledge currently in the public domain, and investi-
gating machinery to limit and control certain kinds of unauthorised
exploitation;

(c) recognition of collective rights;
(d) model provisions and model contracts with which to control the use

and exploitation of genetic and biological resources, and machinery
for the equitable distribution of profits in the event of a patentable
product or process being developed from a given resource embody-
ing the principles of prior informed consent and equitable distri-
bution of profits in connection with the use, development and
commercial exploitation of the material transferred and the inven-
tions and technology resulting from it;

(e) the protection of undisclosed traditional knowledge.

Finally, it was suggested that in concert with the secretariat of UPOV,
the Committee could embark on the exploration of possible options for
defining sui generis systems for the protection of genetic resources and
biodiversity.

At the WIPO General Assembly the member states agreed the establish-
ment of an Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore. Three interrelated
themes were identified to inform the deliberations of the Committee;
intellectual property issues that arise in the context of:

ii(i) access to genetic resources and benefit-sharing;
i(ii) protection of traditional knowledge, whether or not associated

with those resources; and
(iii) the protection of expressions of folklore (WIPO, 2000).

It was proposed that the Committee would hold its first session in the
spring of 2001 and that the next draft programme and budget would
provide for the Committee to meet twice a year in the 2002–2003 bien-
nium. The Committee would report any recommendations for action
that it might formulate to the WIPO General Assembly. It is not unfea-
sible to suggest that this intergovernmental committee also considers
the issue of the impact of IP upon public agricultural research.
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Notes

1. These centres are: the Centro Internacional de Agricultura Tropical (CIAT),
Center for International Forestry Research (CIFOR), Centro Internacional de
la Papa (CIP), International Center for Agricultural Research in the Dry Areas
(ICARDA), International Center for Living Aquatic Resources Management
(ICLARM), International Center for Research in Agroforestry (ICRAF),
International Crop Research Institute for the Semi-Arid Tropics (ICRISAT),
International Livestock Research Institute (ILRI), International Institute of
Tropical Agriculture (IITA), International Plant Genetic Resources Institute
(IPGRI) International Rice Research Institute (IRRI) and the West Africa Rice
Development Association (WARDA).

2. In a recent article in Foreign Affairs Paarlberg noted that foreign aid for 
agriculture in the South fell by 57 per cent between the publication of the
Brundtland Commission report in 1988 and The World Food Summit of 1996
and that World Bank loans for agriculture and rural development fell by 
47 per cent over the same period, Paarlberg (2000) ‘The Global Food Fight’,
Foreign Affairs, vol. 79, no. 35.

3. Since a single patent application, carried to completion in key markets costs
an estimated US$200 000. Defending a patent application costs at least this
amount again.

4. RAFI argues that there are only eleven IP rights which are relevant for this
project, RAFI (2000) Golden Rice and Trojan Trade Reps, Occasional Paper Series,
vol. 6, no. 2, October, www.rafi.org.

5. See International Legal Materials (1984) vol. 23, p. 1388.
6. In 1995 the Commission was renamed as the Commission on Genetic

Resources for Food and Agriculture (CGRFA).
7. WTO (2000) Council for Trade-Related Aspects of Intellectual Property Rights,

Review of Article 27.3(b), Communication from Brazil, Doc.IP/C/W/228, 
24 November.

8. WTO, Review of Article 27.3(b), para. 16.
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8
Don’t Ignore Copyright, the
‘Sleeping Giant’ on the TRIPS and
International Educational Agenda
Alan Story

Who pays Cervantes his royalties for intellectual property? Who
pays Shakespeare? Who pays the ones who invented the alpha-
bet, those who invented numerals, arithmetic, mathematics? …
What man’s intelligence has created should be the patrimony 
of all mankind.1

Introduction

Since TRIPS (Agreement on Trade-Related Aspects of Intellectual Property
Rights) and the WTO (World Trade Organization) became such fre-
quently disparaged global acronyms in the late-1990s, most of the grow-
ing opposition to both this trade agreement and to the organisation
administering it has focused on issues related to patents, and especially
their negative effects on countries of the South.2 ‘Stop biopiracy’, ‘no
patents on life’, or ‘people’s health before pharmaceutical patents’ have
been typical mobilising slogans of citizen and producer groups, NGOs,
anti-globalisation activists, and others advancing a global justice agenda
from Seattle to Cape Town to Manila and hundreds of other communi-
ties in between. The contents of this book reflect this concentration on 
a range of literally ‘life and death’ patent questions: farmers’ rights and
seeds, biopiracy and pharmaceuticals, as well as the contested role of
patents in the transfer of technology and the stimulation of innovation.
This focus is not surprising; all are, undoubtedly, significant global jus-
tice and intellectual property issues. Yet, attempting to answer the 
question, ‘What Future for the WTO TRIPS Agreement?’, by solely
addressing patent-related questions overlooks, I would argue, a signifi-
cant aspect of TRIPS and the ‘new world order’ that the WTO is trying to
establish in this era, the much-touted era of the ‘information economy.’

125



This chapter and the following chapter by Gary Lea, which introduce
several key international copyright, globalisation, information technol-
ogy and educational issues for countries of the South, try – however 
partially – to fill this sizable and potentially misleading gap in our 
collective understanding of the increasing global reach of intellectual
property and of the ideology which infuses it.

Although patents and copyright contain numerous differences as 
distinct categories within intellectual property law doctrine, their recent
transformation from an ‘international to an internationalised’ legal
phenomenon3 also exhibits a number of similarities. Under the TRIPS/
WTO regime, all WTO members (actual and aspiring) are required to
embrace a particular world view which considers that all expressions,
ideas and inventions – that is, the works or creations (more accurately,
the re-creations and reformulations) of the human intellect – must be
first, and usually exclusively: (a) private property; (b) the private prop-
erty of their ‘owners’ (who are often not the actual creators of the work);
thence (c) commodities; thence (d) items of international trade and
commerce; and finally (e) protected as enforceable and legally binding
trade rights for the benefit of intellectual rights holders, chiefly large cor-
porations of the developed world, and to the detriment of both legitimate
users and so-called ‘pirates’ of these expressions and inventions in the
same and other countries. Patent and copyright issues raise related ques-
tions. Take the case of HIV/AIDS, its treatment and its prevention. The
well-known South African pharmaceuticals case, launched in 1998 by
more than forty large drug companies but then collapsing in April 2001
after a wave of worldwide protest and revulsion, once again refocused
our attention on the patent implications of TRIPS and the possibilities
of compulsory licensing. What is rather less well-known is that South
African healthcare lecturers who want to distribute non-governmental
printed materials (on a non-profit basis) to their students about HIV 
and sex education must often pay copyright royalty charges to large
multinational publishing companies for this ‘privilege’.4 If it is wrong to
charge the same rates for anti-HIV drugs in Durban or Harare or Manila
as in New York or London, how can it be right to charge burdensome
‘first world’ copyright royalty charges to students or teachers in South
Africa who want to read and teach about this condition and how to limit
its further spread? (We can add that there is also a basic similarity in the
stated rationales for both policies. Without the broadest and fullest
patent protection as an incentive, it is argued that no drugs would 
be invented nor, without copyright, would any books be written.5)
Other copyright-related problems, such as the costs of expensive 
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copyright-protected computer software, the lack of protection of folk-
lore, the barriers in gaining access to texts and other teaching materials
(via the Internet or in traditional hard copy format) reveal how the 
privatisation and commodification values of TRIPS have been accorded
a trumping role over competing values.

Copyright as a property right

What are these competing values? They start from a recognition that
the protection of intellectual property and copyright, our main concern
here, should be narrowly tailored; the main danger, experience has
repeatedly shown, lies in its over-protection, exclusivity, and the erec-
tion of more and more lucrative user-pay turnstiles. The degree and
scope of copyright protection permitted should only be that which is
necessary for the instrumental purpose of satisfying other values and
goals: the creation of knowledge, the spread of knowledge, public access
and public use.6 In fact, what level of copyright protection is actually
necessary to achieve these societal goals is often greatly exaggerated.7

And what is often forgotten is that copyright, as a property right, oper-
ates in many of the same ways as do the ownership and exclusive use of
private real or personal property, such as land, buildings or corporate
shares. Copyright expresses a power relationship between persons and
represents not only the state’s grant of sovereignty to a private party but
also power OVER other people.8 In other words, deciding and enforcing
laws such as who can legally enter on to private land and, conversely,
who is a trespasser, are legal decisions of the same order as the power to
decide who can use a book or proprietary software and who cannot; 
at issue is who can gain admission at no cost or through a user-pay turn-
stile, such as the payment of a copyright royalty fee – or is refused 
access altogether. Moreover, given that copyright in a work commonly
exists as private property for well over hundred years after that work is
created, ownership of a work can also determine, as Morris Cohen
explains, ‘future distributions’ and ‘what men [and women] shall
acquire’.9 And, we could add for our analysis here, what whole regions,
such as the ‘copyright-rich’ countries of the North, shall acquire from
other regions, including from the South. (As is explored later, the global
balance-of-payments implications of copyright revenue flows are stag-
gering.) Conversely, the cumulative effects of systematic exclusion from
copyright-monopolised intangible property can often have greater eco-
nomic and social ramifications, now and in the future, than who can or
cannot have access to a piece of land or other types of tangible property.
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Yet, all of this seems forgotten in the mystique surrounding intellectual
property. If the UN established an agency called the World Property
Organisation, the WPO, some numbers of people would surely wonder,
‘is protecting global property holders really the UN’s mission?’ But 
create a UN agency organisation called the World Intellectual Property
Organization, WIPO, and it takes on a certain air of legitimacy and 
transcendence.

Two slogans circulating on the Internet starkly set down the compet-
ing perspectives: ‘Knowledge is power. And now it means money as
well. Sell what you know at xxxx.co.uk’ v. ‘Knowledge – the more you
share it, the more there is.’ What I want to explore in this chapter is
whether the growing internationalisation of copyright, as demonstrated
by the terms and assumptions of TRIPS, is carrying out the instrumental
project of improving education and educational opportunities in coun-
tries of the South. In other words, is TRIPS leading to a sharing of
knowledge and the collective development of more knowledge? Or,
alternatively, is TRIPS a harbinger/catalyst for the ‘more power and
more money’ school of thought about the purposes of copyright? It is,
after all, a seldom-disputed truism that the improvement of education
in underdeveloped countries is one of the essential, if not the essential,
requirement for their economic, social and political development. If the
over-protection of copyright does not serve these goals and, in fact, 
hinders their realisation, then it is copyright’s presumptions, rather
than the educational needs and aspirations of peoples of the South, that
need to be challenged and reformulated.

Two caveats

Before starting such an analysis, however, two major caveats must be set
down. First, although this chapter focuses mainly on the question of
access to knowledge, including technical knowledge, by countries of the
South from countries of the North, this focus does not imply that the
countries of the North are the principal repository of ‘knowledge’ in 
the world or that countries of the South are somehow ‘backward’ and
lacking in inventiveness and ideas. Such an implication is a typical con-
ceit of Western capitalist countries and closely linked to the notion that,
without copyright and strict copyright laws, the expression of ideas 
and creativity would be severely stifled or would cease altogether. In the
same vein, it also needs to be appreciated that copyright, as a legal and
ideological concept, is the product of Western societal development at 
a particular historical moment and remains a foreign concept in many
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other societies. For example, a number of societies, including indige-
nous societies, in countries of the South take a radically different
approach to ‘what constitutes property or what may be rightfully be the
subject of private ownership’;10 such societies consider, for example,
that the ‘copying’ and sharing of expressions within a given community
is a signal of respect and recognition, not of piracy or rip-off or the
infringement of a private property right. TRIPS thus is not only a trade
agreement, it is also a multifaceted project to export to all corners of 
the globe a particular set of values and presumptions about the need 
to propertise both ideas and the expression of those ideas. To take, 
for example, the values embedded in proprietary computer software,
one of the key copyright-protected works of our era, TRIPS represents an
attempt to promote the ‘Microsoft-ification’ of the world.

Global copyright revenues and trade flows

If few would dispute that patent issues have taken the centre stage in
popular protests and academic commentary since TRIPS became law 
in January 1996, it is certainly arguable that it was: (a) the well-organised
demands of the ‘copyright industries’, as they call themselves; and (b) the
further expansion of copyright, its scope and its global enforcement
which were central to the vision and the victory of the pro-TRIPS coun-
tries and lobbying forces at the Uruguay Round of the GATT in the early
1990s. Indeed, these copyright victories were perhaps even more impor-
tant than the prize of expanded patent protection, even if TRIPS itself
changed global patent laws more than it did copyright laws. Consider a
few statistics. The US copyright industries (including movies, TV, home
video, music, publishing and computer software) are ‘America’s greatest
trade prize’, Jack Valenti, President of the Motion Picture Association of
America, has concluded.11

As Valenti explains:

We bring in more revenues than aircraft, more than agriculture and
auto parts. What is more astonishing and more valuable is that the
Copyright Industries have a surplus balance of trade with every single
country in the world. No other American business enterprise can make
that statement; particularly in view of a $400 Billion trade deficit in
2000.12

A recent Economists Incorporated study revealed not only that ‘core US
copyright industries’13 had contributed an estimated US$457.2 billion
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to the US economy in 1999, but also that the value of such industries to
the gross US domestic product had increased by an astounding 360 per
cent between 1977 and 1999. More importantly for a global copyright
analysis, ‘conservative’ estimates revealed that foreign sales and exports
of US copyright-protected products totalled US$79.85 billion.14 (This
last figure is greater than the total gross domestic product of many less-
developed countries.) These 1999 foreign earnings represented an
increase of 15.1 per cent over 1998 figures for US companies and, for the
sake of comparison, were more than five times greater than the total
exports of the US drug and pharmaceutical industries. Stressing the
importance of the global ‘harmonisation’ of copyright laws – in har-
mony, it should be stressed, with the strong intellectual protection 
provided by the Berne Convention, the leading international copyright
convention – the US Senate Judiciary Committee stated in 1995:

Uniformity of copyright laws is enormously important to facilitate
the free flow of copyrighted works between markets and to ensure
the greatest possible exploitation of the commercial value of these
works in world markets for the benefit of US copyright owners and
their dependants.15

Whether the interests of US copyright industries and exporters (and
those in Europe, Japan and other developed capitalist countries) are the
same as the interests of educational users – the teacher, the librarian, the
professor and the student from the countries of the South – is far less
certain. What certainly is clear, especially in this era of the Internet (at
least in the developed world), is that this flow of commodified informa-
tion is intended to be primarily a one-way flow: from IP owners in the
North, especially in the US, both to users in other countries of the North
and to users in the South. As the same US Senate committee concluded,
‘in an age where the information superhighway offers widespread distri-
bution of copyrighted works to almost anywhere in the world at limited
costs, harmonisation of copyright laws is imperative to the interna-
tional protection of those works and to the assurance of their continued
availability’. But the Senate committee was not talking about the ‘avail-
ability’ in the US (or Europe for that matter) of the breathtaking art of
the Yoroba people of Nigeria or of Brazilian-produced samba music, but
rather the availability in Nigeria and Brazil of Microsoft’s Windows 2000
or the latest Hollywood blockbuster. Their populations of, respectively,
108 million and 167 million people, are coveted present, and especially
future, copyright marketplaces for the multinationals.
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Recent balance-of-payment figures provided by the International
Monetary Fund show how unequal is the flow, how unequal is the
exchange, between the world’s countries when it comes to intellectual
property. According to 1999 IMF figures for the global trade in royalties
and licences (primarily for intellectual property), the United States
received a total of US$36.5 billion on its intellectual property exports,
while paying out US$13.3 billion to other countries, for a net surplus 
of more than US$23 billion.16 No other country in the world had 
a net surplus of over $1 billion; the UK was second and very far behind
with US$900 million. (Other rich countries, such as France, Germany,
Canada and Australia all had substantial intellectual property deficits,
while a number of poorer countries had no calculable international
intellectual property revenues whatsoever.) Although this US$23 billion
US surplus is not divided into copyright and patent-related income, the
earlier-cited Economists Incorporated study highlights the predomi-
nance of copyright-related income. I think it is hard to dispute, then,
that the main global function of TRIPS is the protection, expansion and
longevity of these massive copyright and patent revenue streams.

A few basics of copyright law

Before proceeding further, we need to summarise the basics of both
domestic and international copyright law so that the legal restrictions
and possibilities at stake for countries of the South are clear. In a few
paragraphs this is a tall order, but here goes: copyright generally pro-
tects, as private property, a wide range of expressions and technical
manifestations of these expressions; these range from books, poems,
musical works, records and CDs, photographs, films and computer soft-
ware to works as mundane as a chocolate chip recipe or the artistic com-
ponent in the slanting letters on a VISA card. Although there are some
‘fair dealing’ or ‘fair use’ exceptions (for example, private studying or 
a review in a newspaper), the owner of the copyright (sometimes the
author or composer, but often not) is given the exclusive right to make 
a copy of the work (hence ‘copyright’), to issue copies to the public (this
is usually the most important and lucrative right for printed works), to
perform or show the work in public (for example, a play or a movie),
and to adapt the work, which means, among other things, to translate
the work from one language into another or to turn a book into 
a movie. If these exclusive rights are allegedly infringed, for example, by
photocopying an entire book and selling it to someone else, the owner
has the legal right to launch a copyright infringement action. (Whether
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that owner actually possesses sufficient financial resources to com-
mence such an action and carry it through to the trial stage is another
matter; ‘the right’ in copyright is generally dependent on the holder’s
abilities to enforce it.) Finally, copyright protection arises ‘automati-
cally’ upon creation; there is no registration requirement as with
patents and trademarks. These are the basics of domestic copyright law.

Now I will say a few words about international copyright; in the nine-
teenth century, when books and other forms of expression became
increasingly important items of international trade, the main problems
which rights holders faced were: how can copyright works be protected
outside the national borders of the rights holder and what should be the
level or standard of protection? Neither was a simple matter. The Berne
Convention of 1886,17 initiated by a number of European countries and
copyright holders, came up with one solution: national treatment. So
while the various signatories at Berne could not agree on one global
standard for protection, they did agree that a work originating in one of
the Berne member countries (Y) must be given the same protection in
every other Berne member country (Z) that Z grants to the works created
by its own nationals. In other words, a novel written by a Canadian
author and published in Canada (Y) is given the same degree of copy-
right protection in France as a novel written by a French author in
France (Z) (known as the principle of national treatment). The other
important aspect of the Berne convention that needs to be mentioned
in this brief survey is that all Berne convention countries are required to
enact certain minimum standards of protection for all types of literary,
artistic, musical and similar media of expression in whatever form. That
is, Berne signatories are prevented from excluding certain types of
expression from protection or protection below minimum levels. For
example, a developing country (or any other country for that matter)
cannot decide that textbooks should only be protected by its own
domestic copyright laws for as long as the author is alive or for, say,
twenty years after publication; Article 7 of Berne prohibits the enact-
ment of such a law. At the same time, however, signatory countries 
are free to create significantly higher and more extensive levels of pro-
tection, a ‘freedom’ which recently has taken on great significance, as 
is discussed in the next section, with regard to the duration of copy-
right protection. Duration of copyright raises the issue of how long 
a copyright-protected work should exist as private property before it
enters the public domain and can be used by all.

Yet, until recently, international copyright law was a rather arcane
and ‘feeble’ field of law because, among other reasons, rights holders
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had a very limited ability to enforce, extraterritorially, their copyright
and to start legal proceedings in the event of a purported infringement
occurring within the boundaries of another country. Further, many
countries were outside the Berne Convention; total membership was
only seventy-five countries, the United States did not join until 1989
and many members were essentially members in name only. This situa-
tion changed dramatically in the mid-1990s with the establishment of
the WTO and the adoption of TRIPS. Any country wishing to join the
WTO must also sign up to TRIPS and all signatories to TRIPS must agree
to comply with all of the key sections of the Berne Convention, namely
Articles 1–21 and the Appendix.18 As a result, this once rather ‘arcane’
field of law has now become a tiger with claws; countries allegedly
infringing the copyright in works owned by foreign corporations and
nationals are being taken before the WTO’s dispute-settlement and
enforcement mechanisms (see Chapter 14 by Sol Picciotto in this vol-
ume). TRIPS also brought certain key changes to international copyright
doctrine, especially with regard to computer software and databases (see
Chapter 9 by Gary Lea in this volume).

A sampling of key educational copyright issues

With this brief legal background, I now want to examine four of the
most important copyright-related and education-related problems that
countries of the South are now facing; most of these issues and prob-
lems stem directly from the provisions of TRIPS, from increasing global-
isation and/or from long unresolved conflicts in copyright doctrine,
domestically and internationally, that are now coming to the fore.

(a) The owner/user imbalance

There is one statement that you will find in almost all contemporary
analyses of copyright policy and legislation: the main aim of copyright
is to maintain ‘a proper balance between the rights of copyright owners
and copyright users’. This statement tends more to obscure than clarify
copyright relationships. Most attempts to readdress any imbalance 
in favour of users are quickly met with the cry from rights holders, ‘but
that would take away our property rights!’. Moreover, it is hardly debat-
able that the overall relationship between users and owners has become
further ‘out of whack’ in recent years and that the provisions of TRIPS
have put another weight on one side of the purported ‘balance’.

With countries of the South being primarily copyright users rather
than owners, the consequences for them have become magnified. 
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One key provision of TRIPS (and also of the Berne Convention) is, I think,
sufficient to make the point. As is explained above, both agreements 
contain what are called ‘minimum standards’ provisions, but include no
prohibitions against enacting ‘maximum standards’.19 On the issue of
copyright term, the Berne Convention requires that most types of work
be protected for a period of life of the author, plus a further fifty years.
But for legislators in the United States and the European Union, this
period was viewed as ‘too short’ and over the past eight years, they have
both changed their laws to increase the term to life of the author, plus
70 years.20 As TRIPS and Berne are both essentially rights holders’ char-
ters, users are powerless to employ any of their many clauses to chal-
lenge such an important change; it is change which means that a virtual
library of books and other materials that might have come into the pub-
lic domain and be available for free use and access have now been main-
tained as private property for a further twenty years. More recently, the
United States has embarked on its ‘TRIPS Plus’ agenda and is requiring
selected countries to adopt its life plus 70 years formulation. The main
point is this: TRIPS is but the latest example of how, for rights holders in
the North and for users everywhere, all trips (pardon the pun!) on the
TRIPS copyright escalator go in only one direction: up.

(b) Proprietary computer software

In the schools and universities of the North, the widespread use of com-
puters and ever-increasing access to the Internet have been important
pedagogical developments of the past decade. But for most schools and
universities in countries of the South, the ‘Internet revolution’, let alone
the computer revolution, is still many years in the future. There are
many reasons for this ‘digital divide’, including the well-documented
economic disparity between countries of the North and the South, the
pressures on Southern countries to repay debts, significant limitations 
in their telephone systems and electrical power grids, and the high costs
of computer hardware. But one other significant factor is the costs and
inaccessibility of computer software and the highly restrictive condi-
tions under which schools, universities and individual users in the South
(as well as the North) can obtain and use most of this software. Here
global copyright issues and the provisions of TRIPS come to the fore.

Although computer software was not protected as intellectual prop-
erty when it was first being developed – and incidentally these were, in
fact, the most creative and collaborative days in the history of software –
lobbying by large software companies led to legislative changes. Starting
in the 1980s, software was protected first by domestic copyright statutes
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(the source code was controversially considered ‘a literary work’ and in
the same conceptual category as a poem or novel) – and then later, in
some countries such as the United States and Japan, by patent laws as
well. In the case of copyright, such protection is now global and manda-
tory. Article 10 of TRIPS states: ‘Computer programs, whether in source
or object codes, shall be protected as literary works under the Berne
Convention (1971).’ The uninitiated, the uninformed or computer
‘phobes’ might assume from the language of this section that all com-
puter software is necessarily copyright-protected, necessarily the private
property of its owners. Nothing could be further from the truth. In fact,
there are, to simplify greatly, two forms of software: (a) proprietary soft-
ware (that is, software owned exclusively during its copyright life by 
a software owner and hence controlling all aspects of its pricing, use 
and even plug-ins); and (b) non-proprietary software (that is, software
which mandates various types of sharing or cooperative usage of the
source code and improvements to the software – or, in some cases, self-
ownership and hence potential copyright protection by a subsequent
developer, but not the ‘original’ developer.) The best-known examples
of proprietary software are Windows and Word, the operating and
word-processing packages of Microsoft; the best known non-proprietary
alternatives include ‘open source’ software, Linux and ‘freeware’.

The use of proprietary software creates a range of problems for coun-
tries and schools of the South, our focus here. The first one is cost. Unlike
non-proprietary software which can often be downloaded for free from
the Internet or involves, at most, a small one-time charge, full ownership
of proprietary software remains with a company such as Microsoft; the
user receives only a licence to use it on the terms set by Microsoft. (Given
Microsoft’s dominant position in the operating systems market, the 
possibilities for users to ‘shop around’ or actually bargain licensing terms
are minuscule.) Increasingly, Microsoft’s expensive licensing fees must 
be paid annually and are determined, in the case of a university, by the
number of ‘desks’ (using computers) at that institution. Moreover, the
‘per desk’ licensing cost may be the same whether that institution is
Harvard University, Oxford University or a poorly funded university in
Asia, Africa or South America.21 Microsoft’s ‘alternative’ pricing strategy
is based on the deep discounting of software, a strategy designed to
achieve maximum market penetration and consumer dependence.

A second serious problem is that Microsoft and other proprietary-
based companies retain exclusive use and control of the all-important
underlying source code; it is copyright-protected and essentially con-
sidered a trade secret. However, modifying, improving, integrating and
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‘tweaking’ source codes is a centre-piece of the software development
‘trade’; these activities lead to computer innovation and make software
such a wonderful communications tool. Microsoft licences forbid 
making such improvements; such attempts may result in a copyright
infringement suit, an action which Microsoft has become rather spe-
cialised at initiating against alleged infringers. Further, how a school in
Calcutta or Santiago wants to use computerisation to teach its students
or administer its programmes will, we can safely predict, be rather dif-
ferent from how things are done in a school in Kansas City or Liverpool.
Again, proprietary software hinders such individual tailoring to individ-
ual needs.22

Non-proprietary systems and open-source technology, by compari-
son, are based on fundamentally different principles, philosophically,
technically and economically. To take but one example:

the source code (of open source) must be available to anybody
[and] … if you use the source code that is protected under an open
source licence, you must contribute your code to the community of
users … intellectual property is not part of the business model, so
piracy is not an issue.23

And with the all-important cost structure of non-proprietary software
also radically different, its benefits and potential for countries of the
South and their schools are becoming clearer on a daily basis.

Not surprisingly, protests against Microsoft’s global ‘lock’ on com-
puter software are starting to mount and have not been calmed by
Microsoft’s claim that open-source software is ‘un-American’ and ‘an
intellectual property destroyer’.24 In June 2001, the city government in
Florence, Italy passed a motion which said that the extensive use of pro-
prietary software was creating the ‘computer science subjection of the
Italian state to Microsoft’.25 French legislators are also looking at alter-
natives to the ‘Microsoft way’ and, in South America, ‘software libre’ has
become this movement’s slogan. In the Philippines, there have also
been protests after Microsoft initiated a raid on illegal software at 
a school and threatened others with law suits.26

Yet the struggle to treat software as a facilitating language or tool 
and a foundation of our global and national public communications
infrastructure – one cannot even imagine the profits to be made if 
a single corporation ‘owned’ another communications tool, the English
language – is far from an easy one. In Lebanon, for example, there 
was vigorous opposition in its Parliament during both 1997 and 1999 to
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draft government legislation on the subject of computer software. 
A number of MPs argued that software should not be protected by copy-
right and, in particular, that copyright owners such as Microsoft should
be required to grant a compulsory software licence to poorer students
and to educational institutions.27 This was hardly an outrageous
demand, but as a result of pressures from the US software industry,
Lebanon was put on a US Trade Representative Special 301 watch list
(that is, given a warning that the US could decide to impose trade 
sanctions) for refusing to protect software and other copyright-
protected works sufficiently in the US view. In the end, the multina-
tionals got their own way. Still, I think it is safe to predict that the battle
over restrictive copyright protection of software will be a key one for
countries of the South in coming years.

(c) Translations and the licensing of book rights to 
Third World publishers

Some inspiration for such a campaign may come from the protracted
battle waged by a number of African and Asian countries in the 1960s
against some specific provisions of the Berne Convention and the
Eurocentric philosophy of copyright generally. More than one com-
mentator at the time labelled the conflict a ‘crisis in international copy-
right’.28 These countries, many of which had just gained political
independence and were now trying to put a priority on mass education,
literacy and economic development, proposed a number of reforms to
obviously one-sided international copyright protocols. Two of their
more important education-related criticisms were the inability of Third
World publishers to acquire rights to translate books and materials into
their own national languages and to acquire licences and reprint rights
to publish books that were originally published elsewhere, but not dis-
tributed in Asia or Africa or were priced too steeply. Gaining concessions
on both demands would not only assist the severely underdeveloped
publishing sector in Southern countries, but also make such materials
much more accessible to students and teachers alike in these countries.
After a nearly seven-year-long campaign and making a number of key
concessions, these countries did succeed in having an Appendix added
to the Berne Convention in 1971 that was aimed at overcoming, in a
very limited way, several of the previous access and use problems in
developing countries. For example, the possibility of obtaining compul-
sory licences for translations and rights were incorporated into Berne,
although, again, in restricted circumstances.
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Thirty years later, severe access problems remain. The definition of
what is ‘a developing country’ is far too restrictive; South Africa, for
example, is excluded from provisions of the Appendix which means that
students in Soweto are treated, for copyright purposes, as if they were liv-
ing in a leafy suburb of Boston. Multinational publishers, especially
British ones, often expect African publishers to be their local agents and
salespersons, not ‘real publishers’. Acquiring reprint and translation
rights remains an overly complicated process and, as one Kenyan pub-
lisher explained, ‘in the few exceptional cases where European publishers
grant rights to their African counterparts, this is usually done on harsh
and unfavourable terms’.29 Writing in 1987, Ricketson bluntly concluded
that ‘ it is hard to point to any obvious benefits that have flowed directly
to the developing countries from the adoption of the Appendix’.30 With
the non-digitalised printed word still remaining so central to education
in countries of the South, re-visiting these key issues and formulating 
a new reform strategy has clearly become a priority in the TRIPS era.

(d) The protection of folklore

Back in 1996, a German rock group named Enigma put out a hit which
was near the top of the international pop charts for more than six
months. ‘Return to Innocence’ sold more than five million copies
worldwide, put the term ‘world-beat’ on the musical map, and even was
featured as background music for advertisements promoting the 1996
Olympic Games in Atlanta. ‘Return to Innocence’, however, was not
Enigma’s song and the background to this musical rip-off reveals a 
serious limitation of copyright for countries of the South. Briefly, here 
is what happened:31 a group of more than thirty indigenous singers
from Taiwan was invited by the French Ministry of Culture to perform
Taiwanese tribal songs at concerts across Europe. The French Ministry
recorded the concerts and issued a CD which the German music 
magnate, Michael Cretu (à la ‘Enigma’), heard and liked very much. He
decided to use significant sections of this Taiwanese song in his own
musical recordings; to accomplish this, Cretu purchased the rights to
this music from the French Ministry. When recorded by Enigma, this
music was called ‘Enigma’s Return to Innocence’. As for the Taiwanese
folk-singers, they received neither recognition nor financial compensa-
tion; in fact, they were not even told about any of these dealings.

Under current copyright doctrine what the French Ministry and
Enigma did was perfectly legal, if morally abhorrent. According to 
‘classic’ copyright theory (and the practice of both the Berne Convention
and TRIPS), a work cannot be protected unless it is original, fixated (that
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is, written down) and created by an individual (or perhaps by joint
authors). In the case of this Taiwanese musical work, it was not ‘original’
(in the Western copyright sense of being linked to the independent
work of a known individual author or authors), it was not written down
as it arose from an oral story-telling tradition, and was the product of a
communal indigenous culture and not, as the ‘romantic author’ con-
ception behind copyright theory suggests, the creation of an individual
starving composer (or author) living in a garret. As Riley comments,
‘indigenous works fail to fulfil individualistic notions of property rights
that underlie the structure of Western law’.32

This Eurocentric approach leads both to problems of cultural preser-
vation, to serious misappropriation and to copyright ‘rip-offs’ in a wide
range of art forms, including the non-consensual copying of Aboriginal
art from Australia and Maori images and tattoos from New Zealand. The
educational implications are also serious. Noting that African oral liter-
atures and traditions cannot be claimed as the ‘intellectual property of
anybody in particular’, Kenyan publisher, Henry Chavaka, explains that
‘as soon as this (area) is researched into, and the material compiled and
published by the researcher (most of them from the North), it becomes
his [or her] copyright, and no one can use it without his permission’.33

The ‘no one’ includes local publishers and classroom teachers. Access to
traditional material becomes more problematic because even if, for
example, a teacher seeks to avoid using the copyright version of the tra-
ditional work by, for example, inviting a traditional musician into the
class, the possibility of copyright infringement arises because of the
exclusive rights that copyright law grants to copyright owners (includ-
ing the right to perform the work in public), as well as the law relating
to indirect copying and the legal inferences that operate when two
works are objectively similar (as they are likely to be in the case of the
copyright version of a traditional work).

Conclusion

Writing six years ago just as TRIPS was coming into force, Philip
Altbach, who has commented extensively on copyright issues in coun-
tries of the South and who, as someone connected to a publishing 
company, is a strong supporter of copyright, suggested that:

Copyright, from its beginnings in England in the sixteenth century,
has been a means of protecting the ‘haves’ – of limiting access to
books and information in order to maintain order and discipline, of
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creating a monopoly over knowledge … [Today] there is no recogni-
tion that the legacy of colonialism and the power of the multina-
tionals has, to a significant extent, created the highly unequal world
knowledge system … There is a kind of OPEC of knowledge in which
a few rich nations have a great deal of control over how and where
books are published, the prices of printed materials, and the nature
of international exchange of knowledge … There has, in fact, been
relatively little expansion in the number of knowledge producing
countries – and the price of entry into the cartel increases as the cost
and complexity of knowledge production goes up.34

TRIPS has further consolidated this power, he wrote, before concluding
that ‘what is needed now is an affirmative action programme to ensure
that books and knowledge products are not kept from Third World
nations because of the restrictions of the copyright system’.35

Other Southern voices are more insistent and direct. From South
Africa:

Oh the woes of the student. Where to get information? How much
must we pay for information? Do we actually study? Can we afford to
study? What is this thing called Intellectual Property? Do we have to
pay that much for information? Do these people not realise that they
are going to die one day and that the world actually belongs to the
youth? … Give us information, enlighten us, and educate us for we
are the future leaders of this world. Accept the fact that we are not
fools, that we understand that one has to pay your way in life and
that we do and in future will pay for our leisure however, allow us the
same privileges that you had. Allow us to study and become the kind
of citizen of the world that they would be proud of … Woe is the life
of the modern day student living in ‘Darkest Africa’ for obviously we
are still being kept in the slave quarters of the world. Harsh words?
My friends, try and live in a society where such Acts as the Intellectual
Property Acts of the world impede your advancement in life.36

Or from the Philippines in response to the comment from a lobbyist for
the US Business Software Alliance that ‘copying licensed software is a
form of stealing’:

If it’s a sin for the poor to steal from the rich, it must be a much big-
ger sin for the rich to steal from the poor. Don’t rich countries pirate
our best scientists, engineers, doctors, nurses, and programmers?
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When global corporations come to operate in the Philippines, don’t
they pirate the best people from local firms? If it is bad for poor coun-
tries like us to pirate the intellectual property of rich countries, isn’t
it a lot worse for rich countries like the United States to pirate our
intellectuals? In fact, we are benign enough to take only a copy, 
leaving the original behind; they are so greedy they take away the
originals and leave nothing for us.37

Yes, copyright issues are the ‘sleeping giant’ on the TRIPS and interna-
tional educational agenda.
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9
Digital Millennium or Digital
Dominion? The Effect of IPRs in
Software on Developing Countries
Gary Lea

Introduction

In November 1998, a meeting on ‘IT in the global village’ organised
under the auspices of the United Nations Industrial Development
Organisation endorsed what is now known as the Bangalore Declaration;
this document started with the proposition that information technology
(IT) presented a ‘historic window of opportunity’ for developing nations
both to create national wealth and to break the poverty cycle. The dele-
gates, however, were cautious optimists; they recognised a number of
drawbacks and dangers inherent in the development of IT infrastructure
and information services including increases in debt, social/technical dis-
location, loss of cultural diversity, loss of privacy and increased national
security risks (Resolutions 24–7).

The Bangalore delegates may well have been right to be cautious: as
The Economist pointed out in ‘Solving the Paradox’ (21 September 2000),
many economists are still unsure that the big productivity gains prom-
ised for IT and predicted by their more optimistic colleagues are actually
coming into play. However, if we take as a reasonable mid-point the
proposition that heavy investment in IT could result in a boost to GDP
growth of between 0.5 and 1 per cent per annum, this would amount to
at least as great a contribution to economic development as electrifica-
tion in previous decades.

What sorts of economic advantage could accrue? Leaving aside the
issues of priority sectors described in Resolutions 6–7, they are, broadly

144



Gary Lea 145

speaking, the same as for developed countries:

● process automation as a major efficiency boost to industry, agricul-
ture and commerce;

● general information access as a way to improve health, education
and other public services; and

● access to a wider range of other services such as e-shopping and
entertainment.

However, one major roadblock exists in creating this ‘computopia’:
besides IT hardware, developing countries have to acquire the relevant
software; for present purposes this term covers computer programs,
databases, digitised content, manuals or any combination thereof, for
example multimedia training products.

In one sense, obtaining software is not difficult, even today: if one
goes to the markets or bazaars of virtually any developing country, one
can find unauthorised copies of many different types of software for a
small fee even in the local currency. The Internet, too, has allowed both
infra- and international distribution of electronic copies of software and,
according to the International Intellectual Property Alliance’s (IIPA)
2000 Report to the US Trade Representative, one fairly recent example of
the impact of these various modes of availability is that in 1999, approx-
imately 97 per cent of the software used in Vietnam was unauthorised:
‘street’ copies retailed for between 1 and 10 per cent of estimated retail
price.

The real issue, of course, is what one makes of these figures: many in
the developed world, and particularly those in the software industry,
regard this as straightforward ‘piracy’, a breach of intellectual property
(IP) rules and a loss of revenue. By contrast, many in the developing
world regard it as a necessary, if not legitimate, type of ‘technology
transfer’ as the recommended retail price for the product is simply too
high for the local economy to bear.

When we talk of a breach of IP rules, though, what sorts of IPRs are
potentially involved? Leaving aside trademark issues arising in relation to
packaging or labelling, there are two: copyright/neighbouring rights and
patents. Later, we must also add consideration of protection afforded
when encryption, watermarking or other content security measures are
taken but, to start, note how the IPRs ‘accumulate’; taking a CD-ROM
multimedia teaching package as an example, see how it acts as the phys-
ical embodiment of a number of different types of material to which
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many different rights may attach:

In principle, carrying out an act which falls within the bounds of the
rights listed above is infringement unless it is done with authorisation by
the relevant rights holder or by law: in practice, the law of the country
concerned may not extend to the material(s) in question and, even if it
does, the civil or criminal sanctions for infringement may be inherently
weak and/or limited through poor enforcement-mechanisms. In the case
of Oman, for example, there was no copyright system at all until a Royal
Decree of 1996 and, even when the Decree came into effect, there were
no mechanisms for enforcement of rights in software until the Copy-
right Enforcement Decree 1998 was amended with effect from 1 July
1999.

One may well ask why Oman changed its law given the obvious
developmental advantage of having no protection and ‘freeriding’? The
answer, of course, lies in the ever-tightening noose of international
trade and IP agreements, a noose with trade sanctions woven through as
the reinforcing thread.

A brief global history of software protection: 1964–1992

Until the 1970s, IP issues relating to software were largely of academic
interest: the number of computers in use was fairly small, even in devel-
oped countries, and software was usually supplied as a bundle with
hardware. The consequence was that users were tied very closely by
sales and service contracts to the software providers.

CD-ROM – Multimedia Teaching Package

(a) Copyright and neighbouring rights
The bundle of rights may include:

● copyright in literary works, e.g. program code and textual data
● copyright in artistic works, e.g. illustrations, displays and other static

visual data
● copyright in musical works, e.g. song tunes
● copyright/neighbouring rights in cinematographic/audiovisual works, 

e.g. video clips
● neighbouring rights in sound recordings, e.g. audio clips

(b) Patent law
There may be patents over one or more inventions embedded or realised in
the software (e.g. a method for ensuring effective video/audio streaming from
CD-ROM)



However, the leading producer-consumer, the United States, saw 
a change in industry patterns during the 1970s: following on from a US
antitrust settlement agreement by IBM to unbundle software in 1969,
the development and mass-marketing of microcomputers and PCs atten-
uated the hitherto normal contractual links as software was increasingly
developed by independent producers: accordingly, the US was faced
with software industry calls to provide some form of intellectual prop-
erty protection to its products, protection not dependent on contract
with the customer per se. The question, then, was the form that protec-
tion might take.

Outside the US, there had been relatively little by way of legislation
but the dominant view in proposals of the time was that the computer
program element of software required a tailor-made or sui generis form of
protection; this was because, whilst there were no problems with manu-
als and similar elements of software, there were doubts as to how the
‘core’ part of the product might fit into the existing copyright and
patent framework.

Within the US during the 1970s, however, the emphasis began to be
put on copyright as the main vehicle for program protection; because
the US Copyright Office had been dealing administratively with pro-
grams as works since 1964, there was no real push to build on sui generis
protection proposals. Nor was there any real inclination towards using
the patents system; this was because, for reasons of administrative con-
venience, the US Patent Office had issued restrictive guidelines on
patenting software technology in 1968 and the Supreme Court had 
subsequently issued a decision which appeared even more limiting
(Gottschalk v. Benson 409 US 63 (1972)).

The US Copyright Act 1976, although supposedly neutrally drafted 
to maintain the status quo pending a report by the Commission on 
New Technological Uses (CONTU), contained several provisions which
would make program protection easier, in particular the widening out
of the definition of copies to cover electronic copies properly and the
expansion of the definition of ‘works’ to cover any mode of expression.
In 1978, the CONTU Report accepted, by a majority, that copyright
should be extended to computer programs; this was done by the
Computer Software Copyright Act 1980.

What was the significance of this for the rest of the world? At first, 
not a great deal: indeed, because of the poor drafting of the 1980 Act 
it took nearly four years for the US Federal courts to decide what 
had actually been intended. However, following Apple Computer Inc v.
Franklin Computer Corp 714 F 2d 1240 (3rd Cir., 1984), it was clear that
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computer programs were to be treated, regardless of form or mode of
expression, as literary works. Subsequently, however, the US approach
to these matters was vital: the growth of the US software industry to
span the globe led to increasing interest in and concern about the
international trade issues arising from poor/limited protection in other
countries. In short, the US began to consider the battle to protect soft-
ware as a significant part of its trade war.

The first real casualty of the software war was not, in fact, a develop-
ing country and nor was the problem with a lack of protection: in 1983,
Japan announced proposals for sui generis protection which featured a
short protection period and compulsory licensing provisions. The US
response to this, however, sent out a stark warning and set the tone for
all future dealings in this area: its trade representative made representa-
tions to the Japanese Government in 1984 that protection should be
through copyright and that the level of protection should be the same
as that under US law. Failing that, an investigation would be launched
under Trade Act 1974, s. 301, which, if it established inadequate protec-
tion of software IPRs, would result in withdrawal of trade concessions,
higher import duties and market access restrictions. Perhaps unsurpris-
ingly, the Japanese Government and Diet introduced what became the
Author’s Right Amendment Law 1985; by this time, WIPO proposals for
sui generis protection had also been quietly dropped.

The first developing countries to face such hard-line tactics were South
Korea (1985) and, subsequently, Malaysia; in both cases, the countries
concerned were ‘encouraged’ to join at least the Universal Copyright
Convention (UCC) and, preferably, the Berne Convention whilst, at the
same time, introducing specific provisions for software protection. By
the late 1980s, such cases were becoming commonplace as the ‘special
301’ procedures (see Chapter 10 by Peter Drahos in this volume) were
made available under the Omnibus Trade and Competitiveness Act
1988: as Poland and Taiwan found, the monitoring system and ‘fast-
track’ sanctions system made trade sanctions both a greater threat and 
a greater weapon if used.

The US, it is true, did not specifically ‘pick out’ developing countries
at this point: in its 1992 Report, the IIPA placed both Germany and Italy
on their proposed watch list with estimated piracy rates of 76 per cent
and 82 per cent respectively. However, it is vital to remember that
Germany and Italy always had the ability to pay for the software in
question and, following the entry into force of EC harmonisation 
measures on program protection in that year, their piracy rates began to
drop steeply. Thus, by the mid-1990s it was increasingly the case that
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developing countries were ‘in the frame’ and neither concessions nor
recognition of their difficulties was forthcoming; indeed, as we will see,
they were being exacerbated by ever stricter international IP protection
and trade rules.

Prior ‘failure to accommodate’: the copyright and 
technology transfer initiatives

The great irony was that, in previous decades, some limited efforts had
been made to try and provide support mechanisms for developing
countries within the international IP and trade frameworks. Regrettably,
however, both main initiatives were petering out even as the issue of
software protection was moving to centre stage.

In relation to copyright, the issue of the position of developing coun-
tries had become a major issue by the 1960s. The senior copyright con-
vention, Berne, had been revised in 1948 to increase the overall level of
protection applied to works and to remove most instances of the ability
of countries to make ‘reservations’ (that is, to register to disapply certain
provisions); this had caused difficulties for many newly independent
countries and some, such as Indonesia, had even withdrawn from the
system altogether. Some relief had been afforded by the creation of a less-
demanding sister convention, the UCC, in 1952 but those developing
countries which were attached to Berne – usually a position ‘inherited’
after separation from a colonial power – were barred by a reservation
clause in Berne from switching straight to the less onerous UCC system.

The Berne Convention was revised at Stockholm in 1967 and, as part
of the package, a so-called ‘Protocol’ was developed which gave devel-
oping countries a number of concessions on the copyright protection
they were obliged to offer:

(a) copyright term could be reduced;
(b) translation rights would end after a set time unless used;
(c) subject to certain conditions, compulsory licences could be granted

to translate even within the currency of translation rights;
(d) subject to certain conditions, reproductions in the original lan-

guage could be made for ‘educational or cultural purposes’ without
authorisation;

(e) subject to certain conditions, broadcasts of works could be made
without authorisation and, partially overlapping with but exceeding
all the above;

(f) compulsory licences could be granted where the end use was for 
educational research or study.
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The Protocol never came into force because of rearguard opposition
from a number of developed countries in the shape of failures to ratify;
this precipitated a near-breakdown of relations in the copyright system
and the creation of a further revision to Berne at Paris in 1971. The
replacement for the Protocol was an Appendix to the Paris Act, which
provided watered-down provisions allowing translation or reproduction
in the original language under very tightly controlled circumstances.
Few developing countries took up the allowances under Appendix and,
of those which did, few made much use because of the in-built limita-
tions: as at 15 July 2001, only 8 of the 148 members of the Berne Union
had taken advantage. Nor was there any additional help to be gained
under the UCC; this was revised in tandem with Berne at Paris in 1971
and so its ‘help’ provisions are virtually identical: see Articles V-Vquater.

In principle, in the case of computer programs and databases, the
position was complicated because of their uncertain classification 
status: whilst the domestic laws of countries began to treat programs as
literary works from the start of the 1980s, it was by no means clear that
this was the case for Berne or the UCC and these doubts were not to be
entirely resolved until the 1990s. The reason that programs and data-
bases were not dealt with at Paris was because, at that stage, it was by no
means clear whether existing IPRs would be adapted to embrace them
or whether new sui generis forms of protection would be created.
However, as has been shown, such niceties had no bearing on whether
or not the US could demand protection as if programs were literary
works within Berne or the UCC.

On the patent side of the fence, there were also complications. In
1980, attempts were made to revise the Paris Convention, the senior
industrial property convention which, inter alia, provided for patent
‘national treatment’ (i.e. allowing those from signatory state X to enjoy
the same rights in respect of patent matters in signatory state Y as any
national of Y) and ‘priority’ (that is, in effect, backdating of applications
to filing dates in other Convention countries); these efforts included
proposed measures allowing use of patented technologies in developing
countries but political and business pressures prevented any changes
from being implemented.

In one sense, this did not matter as computer programs, one of the
‘core’ pieces of any software product, were pushed out of the scope of
the patent system during the 1970s: initially, the Rules of the Patent
Cooperation Treaty 1970, which put in place a filing, search and prelim-
inary examination system for applications designating a number of
countries, stated that applications involving computer programs did
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not have to be searched or examined to the extent that the relevant
international authority did not have the ability to do so. However, fol-
lowing US practice, countries and regional patent groupings progres-
sively began to exclude programs from patentability per se: see Article 52,
European Patent Convention 1973.

The hidden difficulty here was that any limitations or doubts on the
role of patents or copyright in relation to computer programs protection
(a) had absolutely no bearing on whether software technologies were
positively being ‘made available’ and (b) did not mean that there 
were other forms of IP relating to software as a whole which could not
be licensed (for example, copyright in training manuals, trade secrets/
know-how for use or development). The same lack of provision of 
other – patentable – technologies without expensive and onerous patent/
know-how licence agreements had lead to a push in the 1970s for 
so-called ‘technology transfer’ under the aegis of the United Nations
Conference on Trade and Development (UNCTAD). Starting in 1976,
UNCTAD set about the task of creating an international Code on Tech-
nology Transfer; this would have, amongst other things, controlled or
eliminated certain practices of royalty pricing and restrictive terms
which had hampered take-up of advanced technologies in developing
countries. Once again, however, progress was stifled by a hardening of
attitude amongst developed countries and work on the Code stopped in
1985. Thereafter, not only were old licensing practices retained but deal-
ings of all sorts were increasingly put on a strictly commercial, rather
than humanitarian, footing.

In summary, none of the initiatives in the copyright, patent or tech-
nology transfer field to assist developing countries which had started 
in the 1970s bore any fruit. What made matters worse was that, in the
1980s and 1990s, the increasing reliance of developed countries on 
revenues from intangibles such as services and IPRs for GDP growth
meant that political and economic pressure was to swing the trade and
IP policy towards tighter, rather than looser, control over activities in
developing countries.

TRIPS

Until the 1980s, developing countries could, as we have seen, restrict
IPR protection in a number of ways: having no IP legislation, withdraw-
ing from the international agreements or failing to enforce whatever
laws existed. From the 1980s onwards, there was the risk of trade sanc-
tions by the developed countries affected; this, however, was a risk that,
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even in the case of the US, many were still prepared to take, particularly
given that there were no positive legal requirements for them to do 
otherwise.

During the development of the 1986–1993 Uruguay Round of the
General Agreement on Tariffs and Trade (GATT), things were to change
dramatically: starting out from a modest proposal to deal with counter-
feit goods, a negotiating strand developed which was to expand dramat-
ically into the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). In brief, the aim of TRIPS was to ensure two
things: (a) broad and strong minimum standards of protection across 
a wide range of IPRs; and, perhaps even more significantly, (b) direct
legal responsibility for enforcement to fall on all the signatories.

Why did the vast majority of developing countries agree to sign up to
what ultimately emerged? Apart from the usual threats of trade sanc-
tions, the US, EC member states and other developed countries held out
two incentives: the immediate prospect of concessions on agricultural
products and textiles; and the future prospect of greater foreign direct
investment (FDI) by virtue of possession of ‘suitable’ IP regimes. Thus,
ironically, the strict imposition of monopolies and quasi-monopolies in
the shape of IPRs came to be a part of the progressive moves towards
global free trade, a far cry from the grudging permission to have IPRs
under Article XX, GATT.

Leaving aside the requirements relating to enforcement such as full
availability of interim remedies, damages and final injunctions (Articles
41–61), TRIPS required its signatories to offer protection which covered
and exceeded the relevant existing IP treaties for each IPR (so-called
‘Convention plus’) even if the signatory was not a signatory to the 
relevant treaty or treaties. The ‘Convention plus’ TRIPS provisions
affecting software can be summarised as follows:

TRIPS
Art. 10(1): Computer programs to be treated as literary works under Berne.

Art. 10(2): Compilations of data and other material to be accorded copy-
right if, by reason of selection or arrangement, they are ‘intellectual cre-
ations’. Copyright under this head does not extend to the data/material and
does not affect any other copyright(s) therein.

Art. 11: Copyright to be extended to provide a rental (control) right in the
case of, inter alia, computer programs.

Art. 27: Patents to be granted for inventions in all fields of technology 
provided they are new, show inventive step and are capable of industrial
application. The number of exclusions which signatories could impose was
limited and did not expressly include computer programs.



TRIPS imposed a rolling timetable for implementation of its measures:
save for a limited number of special exemptions for the least developed
countries (Article 66), signatories were obliged to adjust their laws and
administrative practices by 1 January 2000. Finally, it should be noted
that a number of Articles have in-built review processes; whilst there is
still considerable debate on the matter, it is likely that these reviews will
be rolled together to create the basis for the creation of a new TRIPS
round which will tighten protection still further. Perhaps unsurpris-
ingly, the governments of many developing countries are worried, hop-
ing that, at least for a few decades, TRIPS would be a ‘ceiling’ rather than
a ‘floor’ for their international IPR obligations.

The reality is that TRIPS has made ‘freeriding’ a considerably more dif-
ficult option to pick; this is particularly so in the case of software since
the copyright status doubts over computer programs and databases are
effectively eliminated. The impact, too, of Article 27, which appears to
mandate computer program patentability by the back door (see below),
is also considerable. A developing country now has a stark choice: either
forgo the trade advantages under World Trade Organization (WTO)
membership or work on the TRIPS package. In this context, the fact
that, as at the beginning of 2002, 144 countries and territories were
WTO members compared with a UN membership list of 189 speaks for
itself.

The WTO is an international organisation which came into existence
on 1 January 1995 as a result of the Uruguay Round; it acts as the
administrator for previous (GATT) and future (WTO) trade agreements,
a forum for trade negotiation and a handling body for trade disputes. A
key question here – could a country join WTO and pay lip-service to
TRIPS? Beyond the short term, no because: (a) there are monitoring and
review systems which oblige WTO members to inform the relevant
authorities of their progress in TRIPS implementation and, perhaps
more significantly, (b) once transitional measures expire, it is possible 
in extremis for a member to be punished for non-compliance following
complaint by another: failing settlement under the procedures of the
Dispute Settlement Body (DSB), Articles 22.2 and 22.6, WTO Agreement
allows a complainant country to implement trade sanctions where
authorised by the DSB.

Although no disputes relating to software IPRs have gone through the
WTO system yet, an example from the wider ambit of copyright is
instructive in how no country can avoid imposing stronger protection:
in US/Section 110(5) of the US Copyright Act (DS/160/R, 2000), the EC and
others had complained against the US about the so-called ‘homestyle’
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and ‘business exemption’ exceptions to copyright; these were supposed
to allow otherwise infringing public performances of works via domestic-
type audio-visual in small bars and restaurants and, latterly under more
generous terms, certain other businesses. The EC’s argument was that 
s. 110.5 as amended was too widely drafted in terms of size of outlet and
the current lack of any real technological difference between ‘domestic’
and ‘professional’ audio-visual equipment; it was allowing, in effect, 
a massive loophole which deprived musicians of licensing royalties
from public performance licensing. The DSB agreed in relation to the
second (business exemption) part; relying on Article 13 of TRIPS, it held
that it was not permissible to create exceptions to copyright that were so
broad as to ‘conflict with normal exploitation of the work and unrea-
sonably prejudice the rightholder’s legitimate expectations’.

Given all the above, it is unfortunate that, still, behind TRIPS lurks
the spectre of unilateral action by developed nations: TRIPS was sup-
posed to eliminate this possibility but it would appear that the US and
many others still retain their capacity to strike out. Whilst the DSB
report in US/Sections 301–304 of the US Trade Act 1974 (DS/152/R, 1999)
indicated that the US trade disputes system was in line with the Dispute
Settlement Understanding upon which WTO dispute-settlement proce-
dures are founded, nevertheless it observed that this was only because of
current administrative practice and policy rather than in-built statutory
limitation.

Furthermore, the US and many other developed countries still press
on with bilateral trade negotiations which are, often, only loosely con-
nected to the WTO framework: in particular, it is not uncommon for
such bilateral deals to provide standards of IP protection even higher
than those currently mandated by TRIPS, e.g. under the US–Vietnam
Bilateral Trade Agreement 2000, Vietnam was not only obliged to pro-
vide TRIPS cover but additionally to establish IPRs in respect of satellite
signals.

The WIPO Copyright Treaty

Those countries that are already signatories to Berne now have the
option of joining up to the WIPO Copyright Treaty 1996 (WCT); this,
together with its sister convention on performers’ rights and rights in
phonogram recordings (WIPO Performances and Phonograms Treaty
1996), provides ‘advanced’ copyright protection which, in reality, will
probably represent the substantive ‘floor’ of copyright-protection levels
under TRIPS Round 2.
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What does WCT do that is different from Berne? It does three sig-
nificant things: (a) increase the range of protected subject matter; 
(b) expand the range of modes of disseminating works which are
regarded as infringing acts; and (c) introduce a requirement to provide
civil and criminal remedies to prevent any interference with technical
measures to restrict access to copyright content (for example, encryp-
tion, access codes) or any rights management information (RMI) related
to the same.

In terms of subject matter, the changes are not radical if viewed from
the perspective of TRIPS; Articles 4 and 5 are very similar to Articles 10.1
and 10.2 in the latter agreement. Moving on to the issue of dissemina-
tion, the same is also true for the rental right (Article 7) but the creation
of a freestanding right of distribution (Article 6) and a uniform right 
to control communication to the public (Article 8) goes well beyond
TRIPS, let alone Berne. The combined effect of Articles 6 to 8 is to pre-
vent any physical or electronic dissemination (for example via the
Internet) of protected works unless authorised by the rightsholder or 
by law. Whilst Article 10 WCT still allows for certain special case 
exceptions (for example permitted acts, fair uses, free uses), it will
doubtless be interpreted restrictively (see, by analogy, the WTO ‘home-
style’ decision above).

Perhaps, though, the most far-reaching effect will not be from the
copyright changes but the imposition of controls relating to technical
measures and RMI under Articles 11 and 12; this could prove to be ‘the
tail that wags the dog’. First of all, there are no express requirements,
even permissions, for exceptions or limitations on these controls; cer-
tainly, the first efforts at implementing them (for example provisions in
the Digital Millennium Copyright Act 1998 in the US and the 2001
Directive on Copyright in the Information Society in the EU) have far
fewer exceptions/limitations than copyright. The problem is that, since
the rights run parallel to copyright, where material is both copyright-
protected and subject to qualifying technical measures/RMI, then per-
mission to use could still be required in relation to the latter even if
a permitted act or fair use applies to the former.

Secondly, and perhaps more difficult from a developing-country
point of view, is that unlike the purely legal protection of copyright,
proper technical measures would form a direct and immediate barrier to
use of the protected subject matter (for example computer program,
database, digitised content). Whilst, of course, no technical measure is
likely to prove ‘uncrackable’ over more than the medium term, never-
theless it is yet another hurdle to the easy acquisition of software.
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Finally, it is worth noting that as WCT is adopted and its provisions
are reflected in national law, it will become increasingly easy to launch
cross-border lawsuits relating to infringement of software IPRs else-
where. Within the EU, the Brussels Convention and its successor instru-
ments have already made it possible to sue in other member states: the
creation of ever more uniform and widely drafted IP laws will make the
issue of choice of law much easier once the basic question of jurisdic-
tion is established. At the international level, the proposed creation of a
new Hague Convention on Jurisdiction and Foreign Judgments in Civil
and Commercial Matters is likely to have the same impact.

Software patenting

One phenomenon which has added to the burden of problems for
developing countries is the re-emergence of software patenting. Starting
with the decision of the Supreme Court in Diamond v. Diehr 450 US 175
(1981), the US authorities slowly lowered the barrier to patenting of
software-related inventions (SRIs): by the time of State Street v. Signature
Financial 149 F 3d 1368 (Fed. Cir., 1998) and AT&T v. Excel 176 F 3d 1352
(Fed. Cir., 1999), provided that the SRI in question was not a pure idea,
pure discovery or pure mathematical formula, it could be patented –
previously barred subject matter such as e-business method patents and
applied mathematical techniques had, by then, become fair game.

Naturally, just as with the development of copyright in computer pro-
grams, the change in the US domestic line was rapidly reflected in interna-
tional trade and IP policy: the ultimate wording of TRIPS, Article 27 was,
one might conclude, designed to allow the pushing forward of the desir-
ability of software patenting. The US and US corporations have certainly
pushed hard for the State Street/AT&T approach to be reflected in patent
laws elsewhere: for example, the US Government has agreed with Jordan
that the latter will, in effect, apply State Street/AT&T criteria to SRI
patentability (see, related to the US–Jordan Free Trade Agreement 2000,
Article 5, Memorandum of Understanding on IP Protection) and, relying
on TRIPS, Article 27, IBM has successfully limited the effect of the com-
puter program exclusion under European Patent Convention (EPC), Article
52 (see IBM/Computer programs II T1173/97 [2000] EPOR 219). Following
software industry representations, it is likely that the EU will remove the
bars to patentability of SRIs under member state law as part of a ‘harmoni-
sation’ measure; if this happens, the EPC will almost certainly have to be
revised to drop the bar altogether. In short, if the EU is unable to resist US
pressure on this issue, it is highly unlikely that developing countries will.
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A final additional problem for developing countries in relation to the
effect of software patents is that, at least in relation to the Internet and
other international networks, the structure of existing infringement
rules makes it possible for a person to infringe a US or other developed-
country patent without even being in the jurisdiction: in effect, State
Street and US law can have extraterritorial effect.

Where now and where next?

From a position of being able to ‘freeride’, at the present time, develop-
ing countries are faced with the following in relation to software:

● Strong IP protection with multiple IPRs involved;
● Strong technical measures/RMI controls coming on-stream;
● Increasing ease of cross-border lawsuits to control infringement;
● A set of international trade agreements that makes minimal (and

shrinking) concession to developmental status;
● No mechanisms built into the IP treaties to ameliorate the burden;

and
● No technology transfer agreements to ameliorate the burden.

Assuming the developed countries wish to help, what can they do? The
next real point where these issues could be raised and dealt with would
be at any hypothetical TRIPS II Conference; so, in the first instance,
time must be set aside and suitable agenda entries drawn up.

The real trick will be to work out what form the necessary changes
should take but, for the moment, we can identify four broad and non-
exclusive groups:

● special ‘developing country’ IPR limitations/exceptions;
● technology transfer controls;
● ‘pharma-style’ pricing reforms; and
● (other) voluntary measures.

Whilst doubtless effective if well drafted, it is unlikely that IPR limita-
tions/exceptions, even if time-limited, will be any more acceptable to
developed countries today than they were in the Berne Protocol era;
having pushed to raise IPR protection levels, they will not see the ‘net’
level slip.

Turning to technology transfer, this would probably be more acceptable
and there is no reason why the draft UNCTAD Code work abandoned in
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1985 could not be picked up as a basis for this: ensuring fair and reason-
able licensing practice has become an important competition/antitrust
issue so there is less reason to deny it in the international domain.

Perhaps the single most effective measure, whether integrated with,
linked to or standing apart from TRIPS II, would be to deal with the
cause of so much piracy: pricing. If software producers were prepared to
offer cheaper developing-country pricing in return for proper monitor-
ing and preventive work against re-export or re-transmission of software
by the relevant national authorities, the problem would begin to dis-
appear. With decent localisation of product, local support schemes and
judicious use of technical measures/RMI controls, users in developing
countries could not only be pulled away from pirate materials but posi-
tively encouraged to switch.

Under other voluntary measures, we can place the final hope that the
software industry will ultimately recognise the principle that as much
can be achieved by carrot as by stick: why don’t the software producers
team up with the hardware producers to provide low-cost second-user
systems and software as part of a concerted, large-scale aid scheme?

If none of these reforms comes to pass, developing countries will con-
tinue to be disadvantaged but there is one possible scenario that should
both give heart to them and, at the same time, strike fear into software
producers: the eventual emergence of competing products, processes
and even technical standards from developing countries that have
adopted non-proprietary software, a possibility explored and supported
by Alan Story in Chapter 8 of this volume. In January 2000, the Institute
of Software, Chinese Academy of Sciences (ISCAS) announced the
launch of Red Flag Linux, a sophisticated Chinese development of the
globally popular operating system; at that time, there were reports that
the PRC Government was planning to stop the official use of propri-
etary software such as Windows and, whilst this has not happened, Red
Flag is being used as a platform to give Chinese programmers just the
sort of resources necessary to develop world-leading technologies. The
message, then, is clear: there is both a moral and a commercial impera-
tive for software industry-leaders to consider how they can extend 
genuine and long-lasting help to developing countries; if they do not,
they will suffer the consequences on both counts.
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Part III

Knowledge and Access: Who
Makes the Rules?



10
Negotiating Intellectual Property
Rights: Between Coercion and
Dialogue
Peter Drahos

Why did England in the seventeenth century begin a journey that
would lead it to economic growth and empire while Spain began one
that would lead to its economic contraction? One suggestion is that the
long run performance of economies has much to do with efficiently
defined property rights (North, 1990). Designed in the right way prop-
erty rights will reduce negative externalities, allow for bargaining and
avoid tragedies of the commons. Naturally, this gives rise to the ques-
tion of how a society arrives at a set of efficient property rights. The
economist, Douglass North (1990), suggests that it probably has some-
thing to do with democratic institutions.

The claim that democracy and efficiency are linked is a claim worth
taking seriously. The next section of this chapter suggests that the link
between the two has much to do with bargaining under conditions of
non-domination. The chapter then proceeds to examine the conditions
under which international intellectual property regimes have emerged,
including the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). Intellectual property regimes are an example of
regulatory globalisation. If the connection between efficiency and
democracy holds at the national level it may also hold at the interna-
tional level. The global welfare effects of these regimes may be depend-
ent upon democratic processes of international bargaining. The second
and third sections of the chapter show that, to date, international 
standard-setting in intellectual property has proceeded under condi-
tions that do not correspond to the ideal of bargaining amongst equally 
well-informed and resourced international actors. The fourth section
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discusses the current strategy of the US and EU on TRIPS. The final sec-
tion of the chapter sets out a reform agenda for TRIPS based on the use
of dialogic webs.

Democracy, efficiency and property rights

Efficiency in the case of intellectual property rights is generally thought
to involve a balance between rules of appropriation and rules of diffu-
sion (Easterbrook, 1981). Overly strong intellectual property protection
leads to the problem of excessive monopoly costs of intellectual prop-
erty rights while weak protection leads to the problem of excessive
freeriding and therefore underinvestment in innovation. The difficult
trick for any legislature is to find a balance between the rules of appro-
priation and the rules of diffusion in the case of intellectual property
rights.

Are there reasons to think that in democracies this balance is likely to
be struck in ways that produce efficiency? Economic theory suggests
that bargaining amongst self-interested and rational actors can produce
efficient outcomes by allowing resources to go to those actors who value
them most (Cooter and Ulen, 1997, ch. 4). The link between bargaining
and democracy probably lies in the fact that democracies are better at
supplying those networks of institutions that allow for all kinds of bar-
gaining amongst citizens to take place. These institutions include con-
tract, property and the rule of law. Even more important though is the
fact that a rights-based democratic culture allows for the formation of
interest groups which bargain over resources that matter to them. This
is one explanation for why democracies have proved to be better than
communist societies at moving towards environmental regimes that to
some extent reflect the true costs of using environmental resources. One
can imagine an interest-group model of democracy in which bargaining
takes place amongst equally well-resourced and -informed groups. In a
democracy where producer and consumer interests in the production of
information were equally well represented and where those interests
had roughly equal powers of influence one might expect an efficient set
of intellectual property rules to develop. Consumers would concede
that some level of intellectual property was necessary in order to secure
dynamic efficiency, but would not agree to rules that unduly restricted
the diffusion of information or competition in markets.

There are also reasons why democracies might fail to arrive at efficient
definitions of intellectual property rights. For example, Mancur Olson’s
(1965) theory that diffuse public interests will go unrepresented because
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the costs to individuals of organising large groups will be outweighed by
the small gains to each individual might lead to the prediction that
small numbers of intellectual property producers are more likely to
organise than large numbers of consumers of intellectual property. And
then, even if producer and consumer interest groups are equally well
represented, inequalities of power might destroy the efficient balance 
of intellectual property rules that bargaining might otherwise deliver.
Both healthcare consumers and pharmaceutical companies lobby in
Congress, but it is only the Pharmaceutical Research and Manufacturers
Association that has 297 lobbyists working for it – one for every two
Congressional representatives.1

The same tensions that exist between producers and consumers of
intellectual property at the national level also exist at the international
level amongst the community of states (Subramanian, 1991). Most
states are in the position of being net importers of intellectual property
rights. Certainly all developing countries are in this category. For coun-
tries which are importers of intellectual property the temptation is not
to recognise the intellectual property rights of foreigners, thereby allow-
ing for the possibility that their nationals will be able to freeride on the
research and development activities of foreigners. For exporters of intel-
lectual property rights the aim is to extend the length and breadth of
intellectual property rights in order to gain the maximum return from
the trade in intellectual property rights and the goods and services to
which they relate.

At least some of the tensions between intellectual property exporters
and importers may be resolved through a process of negotiation. A state
which had industries that engaged in freeriding on the R&D of another
state’s industries might agree not to export copied products to the 
latter state’s markets in exchange for that state doing nothing about the
freeriding. In order for cooperative solutions to emerge amongst states,
conditions of democratic bargaining have to obtain. This allows gen-
uine bargaining to take place. Domination by either producer or con-
sumer states is less likely to produce international standards of
intellectual property that promote efficiency gains.

In order for democratic bargaining to take place amongst sovereign
states at least three conditions need to obtain. First, all relevant interests
have to be represented in the negotiating process (the condition of repre-
sentation). (This condition, however, entails neither the participation of
all at all stages nor equality of outcome for all interests.) Secondly, all
those involved in the negotiation must have full information about 
the consequences of various possible outcomes (the condition of full 
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information). Thirdly, one party must not coerce the others (the condition
of non-domination). The use of coercion to overcome the will of another
is the very antithesis of negotiation. If robbed by a gunman, most of us
would say not that we had been the victims of a negotiation, but rather
the victims of a robbery. In the two sections that follow we ask to what
extent international intellectual property standard-setting has met the
three conditions that characterise democratic bargaining.

Empires and coercion: intellectual property’s past

The international movement of intellectual property rights has been
from developed to developing countries. It has largely been a spread
from key Western states with strong intellectual property exporting lob-
bies to developing countries. There are some exceptions to this. Prior to
the beginning of liberalisation in Vietnam in 1986 its intellectual prop-
erty laws were modelled on those of the former Soviet Union.

In most cases the transplant of intellectual property laws to develop-
ing countries has been the outcome of processes of empire-building 
and colonisation. For example, in parts of pre-independent Malaysia 
it was English copyright law that applied (Tee, 1994). Patent law in 
the Philippines also reveals the forces of empire at work. While the
Philippines remained a Spanish colony, it was Spanish patent law that
applied. After December 1898 when the US took over the running of the
Philippines, patent applications from the Philippines went to the US
Patent and Trademark Office and were assessed under US law (Astudillo,
1999). The direction of Korean patent law was affected by military con-
flict. In 1910 the Japanese replaced Korean patent law with their own.
In 1946 Korea acquired another patent law as a consequence of US mil-
itary administration. In the 1980s South Korea was amongst the first to
have its intellectual property laws targeted by the US under US trade
laws. India had a patent law before many European countries, having
acquired one in 1856 while under British colonial rule.

Colonialism had a profound impact on the expansion of copyright
(Ricketson, 1987). Four major colonial powers ratified the Berne Con-
vention for the Protection of Literary and Artistic Works (Berne Conven-
tion) in 1887, the year in which it came into force: France, Germany,
Spain and the UK. Each of these colonial powers included their territo-
ries, colonies and protectorates in their accession to the Convention.
The Berne system was run to suit the interests of copyright exporters.
Each successive revision of the Berne brought with it a higher set of
copyright standards. By the time many countries shed their colonial 
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status, they were confronted by a Berne system that was run by an 
Old World club of former or diminished colonial powers to suit their
economic interests. Former colonial powers continued to watch over
their former colonies. When eleven Sub-Saharan states joined Berne
they were ‘so totally dependent economically and culturally upon
France (and Belgium) and so inexperienced in copyright matters that
their adherence was, in effect, politically dictated by the ‘mother coun-
try’ during the aftermath of reaching independence’ (Lazar, 1971, p. 14).

After World War II many developing countries that had been colonies
became independent states. Some of them began to review the opera-
tion of the intellectual property systems that had been left to them by
their colonisers. So, for example, after India’s independence two expert
committees conducted a review of the Indian patent system. They con-
cluded that the Indian patent system had failed ‘to stimulate inventions
among Indians and to encourage the development and exploitation of
new inventions’ (Vedaraman, 1972, p. 43). Interestingly, India did not
choose to abandon patent law as a tool of regulatory policy, but instead
to redesign it to suit her own national circumstances – a country with a
low R&D base, with a large population of poor people and having some
of the highest drug prices in the world. Passed in 1970, India’s new
patent law followed the German system of allowing the patenting of
methods or processes that led to drugs, but not allowing the patenting
of the drugs themselves.

India was not the only country that began to reform its patent law.
During the 1970s Brazil, Argentina, Mexico and the Andean Pact coun-
tries all passed laws that saw patent rights in the pharmaceutical area
weakened. Developing country generic manufacturers also became a
threat to the Western pharmaceutical cartels that had dominated the
international pharmaceutical industry. Mexico’s entry into the manu-
facture of steroids in the 1960s, for example, contributed to the end of
the European cartel that had dominated production until then (Gereffi,
1983). Developing countries, in adjusting their intellectual property
laws to suit their national interests, were only doing what they had
observed developed countries doing. So, for example, fearing the might
of the German chemical industry the UK changed its patent law in 1919
to prevent the patentability of chemical compounds.

During the 1960s and 1970s developing countries began to ask ques-
tions about the international standards of intellectual property that had
emerged in previous decades, particularly in relation to the two main
conventions, the Paris Convention and the Berne Convention. The
theme of these questions was always the same. Were the international
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standards tilted too far towards the appropriation of knowledge rather
than its diffusion? Developing countries sought adjustments to both
the international copyright regime and the international patent regime.
In both cases they were unsuccessful. Their attempts to adjust copyright
rules to meet their needs in mass education precipitated a crisis in inter-
national copyright in the 1960s (see Chapter 8 by Alan Story in this 
volume). Similarly, the attempts to revise the Paris Convention broke
down. The Paris Union, once a quiet club devoted to the elevation of
the international patent regime, became a battleground. Developing
countries began to push a reform agenda that would enable them to
gain access to the technology of multinationals on favourable terms.
The fiercest debates took place over the revision of compulsory licensing
of patented technology (Mills, 1985). The revision of the Paris Conven-
tion that had begun in 1980 was never completed.

The disappointments of the 1970s in intellectual property standard-
setting led the US in the 1980s to adopt a strategy of forum-shifting
(Braithwaite and Drahos, 2000, ch. 24). In fora such as WIPO, UNCTAD
and UNESCO, the US faced the problem that developing-country blocs
could defeat its proposals on intellectual property or advance their own.
The US began to argue that the issue of intellectual property protection
should become the subject of a multilateral trade negotiation within the
General Agreement on Tariffs and Trade (GATT). The GATT was a forum
in which the US was the single most influential player. Largely because
of the efforts of the US and the US big-business community the Ministe-
rial Declaration, which in 1986 launched the Uruguay Trade Round,
listed the trade-related aspects of intellectual property rights as a subject
for negotiation. When in 1994 Ministers met to sign the Final Act of the
Round, TRIPS was there as a multilateral trade agreement binding on all
members of the future World Trade Organization (WTO).

TRIPS and democratic bargaining

Someone who was interested in defending TRIPS might argue that it was
an agreement that was produced as a result of bargaining amongst sov-
ereign and equal states all having the capacity to conclude treaties and
which agreed to TRIPS as part of a larger package of trade-offs in which
there were gains for all. This line of defence becomes stronger if one can
show that some form of democratic bargaining did take place amongst
states on TRIPS. Conversely, if TRIPS does not meet the minimal condi-
tions of democratic bargaining this raises questions about its efficiency,
as well as its legitimacy.



The first condition of democratic bargaining requires that developing-
country interests were represented at the TRIPS negotiations. On the
face of it this condition seems to be met. Not all developing states par-
ticipated in the TRIPS negotiations, but key developing-country leaders
on intellectual property, most notably India and Brazil, did send nego-
tiators. Lying behind representation in democratic bargaining is the
idea that the representatives have some continuity of voice in the
process. In other words, exclusion must not be practised. Here the track
record of the GATT was not very good from a developing-country per-
spective. This was one of the reasons why the US had chosen it as a
forum for intellectual property. In the Tokyo Round, the EEC, US, Japan,
Switzerland, NZ, Canada, the Nordic Countries and Austria on 13 July
1978 released a ‘Framework of Understanding’ setting out what they
believed to be the principal elements of a deal. Developing countries
reacted angrily pointing out that they had been left out of a process that
was laying the foundations for a final agreement. The then Director-
General of the GATT, Oliver Long, in his report recognised the problem
of exclusion, but defended this behaviour as a practical necessity (GATT,
1979). The deeper problem with this process was that it involved a strat-
egy in which a non-representational inner circle of consensus was
expanded to create larger circles until the goals of those in the inner 
circle had been met.

The TRIPS negotiations saw the use of circles of consensus reach new
heights. GATT negotiations had developed a traditional pattern, known
as the ‘Green Room’ process:

In the ‘Green Room’ process, negotiators from all engaged countries
face each other across the table (traditionally in the Green Room on
the main floor of the WTO Building) and negotiate. Drafts are
exchanged and progress is noted as differences are narrowed and
brackets are removed in successive drafts. (Gorlin, 1999, p. 4)

This Green Room process had, in the case of TRIPS, been profoundly
shaped by the consensus-building exercise that the private sector had
undertaken outside the Green Room. The European Commission was
brought round to the US view on the importance of securing a code on
intellectual property. The Quad states (US, EC, Japan and Canada) were
all enrolled in support of the US business agenda, as were the business
communities of the other Quad states. Then there were the meetings of
the Friends of Intellectual Property Group in places such as Washington
where the US circulated draft texts of a possible agreement. After the
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negotiations on the detail of TRIPS began in 1990, and especially after
the breakdown of the Uruguay Round talks in Brussels over agriculture
in 1991, further groups were created within the TRIPS negotiations to
move the process towards a final deal, most notably the ‘10�10’ Group
which consisted of a mix of developed and developing countries. As the
TRIPS negotiations descended into higher levels of informality the
‘10�10’ was contracted or expanded to ‘3�3’ or ‘5�5’ or a group of 25
depending on the issue. It was in these informal groupings that much of
the real negotiating was done and where the consensus and agreement
that mattered was obtained. A list of these groups in roughly their order
of importance would be:

1. US and Europe
2. US, Europe, Japan
3. US, Europe, Japan, Canada (Quad)
4. Quad ‘plus’ (membership depended on issue, but Switzerland and

Australia were regulars in this group)
5. Friends of Intellectual Property (a larger group that included the

Quad, Australia, and Switzerland)
6. 10�10 (and the variants thereof such as 5�5, 3�3)

(the US and the European Community were always part of any
such group if the issue was important. Other active members were
Japan, Nordics, Canada, Argentina, Australia, Brazil, Hong Kong,
India, Malaysia, Switzerland and Thailand)

7. Developing country groups
(for example, the Andean Group – Bolivia, Colombia, Peru and
Venezuela; Argentina, Brazil, Chile, China, Colombia, Cuba, Egypt,
Nigeria, Peru, Tanzania and Uruguay combined to submit a devel-
oping countries draft text in 1990)

8. Group 11 (the entire TRIPS negotiating group – about 40 countries
were active in this group).

It was the first three circles of consensus that really mattered in the
TRIPS negotiations. Through the use of these circles of consensus the
TRIPS process became one of hierarchical rather than democratic man-
agement. Those in the inner circle of groups knew what TRIPS had to
contain. They worked on those in the outer circle until the agreement of
all groups to a text had been obtained. TRIPS was much more the prod-
uct of the first three groups than it was of the last five.

The use of circles of consensus also makes it difficult to claim that the
second condition of democratic bargaining, namely full information,



was fulfilled. It can be seen from the list of groups that the US and
Europe could move amongst all the key groups. This allowed them to
soak up more information than anyone else about the overall negotia-
tions. Whenever they needed higher levels of secrecy they could reform
into a smaller negotiating globule. The claim that the TRIPS negotia-
tions were a model of transparency is difficult to defend. In truth it was
the transparency of a one-way mirror. This arrangement of groups also
allowed the US and the EC the fluidity to build a consensus when and
where it was required. For certain issues, such as how royalties from col-
lective licensing were to be divided, they retreated to the bilaterals. Even
though they were not able to always secure an agreement between
themselves their disagreement did not derail the TRIPS process itself.
Developing-country negotiators knew that the bilaterals were going on.
Progressively they came to feel that they were wasting their time in the
TRIPS negotiations.

It is also worth observing that all states were in ignorance about the
likely effects of TRIPS in information markets. That there would be trade
gains for the US was beyond doubt, but the real world costs of extend-
ing intellectual property rights and their effects on barriers to entry in
markets were not at all clear. Multinationals had better information
about the strategic use of intellectual property portfolios in various mar-
kets around the world than did most governments.

It is the third condition of democratic bargaining, the absence of coer-
cion, on which TRIPS lies most exposed. The US in its Trade and Tariff
Act of 1984 had begun adapting s. 301 of its 1974 Trade Act to its objec-
tives on intellectual property, as well as linking its negotiating objec-
tives on the protection of high technology to intellectual property trade
barriers.2 (Section 301 is a national trade enforcement tool that allows
the US to withdraw the benefits of trade agreements or impose duties on
goods from foreign countries.) In 1988 there were further significant
changes to the US Trade Act of 1974 in the form of what came to be
known as the ‘Special 301’ provisions. These require the USTR to iden-
tify foreign countries that deny adequate and effective protection of
intellectual property rights or deny fair and equitable market access to
US intellectual property holders.3 Also significant were the changes to
the system of Generalised Special Preferences (GSP) that the 1984 Act
had wrought. The President, in deciding whether a developing coun-
try’s products were to gain preferential treatment under the GSP system,
had to give ‘great weight’ to its protection of foreign intellectual prop-
erty rights.4 For many developing countries gaining access to the closed
and subsidised agricultural markets of developed countries was the
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main game. The whole point of the GSP system was to improve this
access. At a meeting of the GATT Committee on Trade and Develop-
ment in November 1985 some developing-country representatives had
suggested that the US was using its GSP system in a way that was ‘quite
alien to the spirit and purpose of the generalized system of trade prefer-
ences in favour of developing countries’ (Report of Committee on Trade
and Development, 1984–85, p. 26).

When the US began to push for the inclusion of intellectual property
in a new round of multilateral trade negotiations at the beginning of
the 1980s, developing countries resisted the proposal. Their line of argu-
ment was that the GATT was primarily concerned with trade in goods
and not personal rights of property in intangibles. Such rights fell
within WIPO’s brief. The countries that were the most active in their
opposition to the US agenda were India, Brazil, Argentina, Cuba, Egypt,
Nicaragua, Nigeria, Peru, Tanzania and Yugoslavia (Bradley, 1987, p. 81).
After the Ministerial Declaration of 1986 these countries continued to
argue for a narrow interpretation of the Ministerial mandate on the
negotiation of intellectual property. Breaking the resistance of these
‘hard-liners’ was fundamental to achieving the outcome that the US
wanted. ‘Special 301’ was swung into action in the beginning of 1989.
When the USTR announced the targets of ‘Special 301’, five of the 
ten developing countries that were members of the hard-line group in the
GATT opposing the US agenda found themselves listed for bilateral atten-
tion. Brazil and India, the two leaders, were placed in the more serious
category of Priority Watch List, while Argentina, Egypt and Yugoslavia
were put on the Watch List (Abbott, 1989, pp. 708–9). US bilateralism was
not confined to these countries. By 1989 USTR fact sheets were reporting
other successes: copyright agreements with Indonesia and Taiwan, Saudi
Arabia’s adoption of a patent law and Colombia including computer 
software in its copyright law.

TRIPS was less a negotiation and more a ‘convergence of processes’ 
in the words of someone who was a US trade negotiator at the time.
Opposition to the US GATT agenda was being diluted through the bilat-
erals. Each bilateral the US concluded with a developing country brought
that country that much closer to TRIPS, ‘so that accepting TRIPS was no
big deal’ (interview, US trade negotiator, 1994).

The use of the 301 process by the US against India and Brazil was par-
ticularly important.5 For decades these two countries had been a thorn
in the sides of multinationals seeking to globalise intellectual property
standards. India especially had technical expertise with which to
counter the OECD-led analysis upon which the US was relying in order
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to achieve its agendas on intellectual property, investment and services.
The Brazil–India axis was one that had to be broken. There was a second
vital reason to discipline Brazil. It was a regional leader in South
America. For the US pharmaceutical and information technology sec-
tors there could only be one voice on intellectual property policy in the
Americas. In July of 1987, the USTR had begun a 301 investigation of
Brazil on the issue of patent protection for pharmaceutical products, an
investigation that had led the President to authorise tariff increases on
Brazilian goods in October of 1988. The tariff penalties came less than
two months before the meeting of Trade Ministers at the December
mid-term review in Montreal. For the first time the US had followed up
its threat under 301 in relation to intellectual property and actually low-
ered the trade boom – it imposed tariffs on Brazilian paper products,
non-benzenoid drugs and consumer electronic items.6 In June 1990, the
President of Brazil announced that he would seek the legislation that
the US wanted. On 2 July 1990 the increased duties were terminated by
the USTR. In the negotiating rooms in Geneva, India started to find that
there was less support coming from Brazil.

The US retaliation against Brazil also sent a message about the level of
the US private sector’s commitment to the intellectual property cause.
The Brazilian economy of the 1980s was one in which US multination-
als, amongst others, had a strong presence. By imposing trade sanctions
on a wide range of Brazilian goods, the risk was that the US would affect
goods that were being made in Brazil by US multinationals. The inter-
nationalised nature of production set some limits on the use of 301. In
the case of Brazil, however, the stakes were so high that US business was
prepared to wear the possible costs of a 301 action in order to project
the steely will of earlier conquistadors.

The negotiations on TRIPS are often said to have begun properly in
the second half of 1989 when a number of countries made proposals, 
or the first part of 1990 when five draft texts of an agreement were 
submitted to the negotiating group.7 A more sceptical view is that the
negotiations were by then largely over. An even more sceptical view is
to say that no real negotiation ever took place. Developing countries
had simply run out of alternatives and options. If they did not negotiate
multilaterally they would each have to face the US alone. In the GATT
they were not part of the circles of consensus that set the agendas.
Furthermore, if they resisted the US multilaterally they could expect to
be on the receiving end of a 301 action. This was anything but a veiled
threat by the US. Its 1988 Trade Act made resisting the US in a multilat-
eral forum part of the conditions that could lead to a country being
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identified as a Priority Foreign Country and therefore the subject of 
a Special 301 investigation.8 There could be no clearer articulation of a
threat than to enact it as law. At least if developing countries negotiated
multilaterally there was the possibility that they would be able to obtain
some limits on the use of 301 actions. This at any rate was what they
were being told by developed country negotiators and the GATT
Secretariat. From 1990 onwards the main issue to be decided was how
far an agreement on intellectual property would deviate from the blue-
print that had been provided to negotiators in 1988 by Pfizer, IBM, Du
Pont and other members of the international business community in
the form of a draft proposal entitled Basic Framework of GATT Provisions
on Intellectual Property: Statement of Views of the European, Japanese and
United States Business Communities (Intellectual Property Committee
(USA), Keidanren ( Japan) and UNICE, Union of Industrial and
Employers’ Confederations of Europe (Europe)).

Post-TRIPS – coercion or dialogue?

US bilateralism on intellectual property rights did not cease after TRIPS
came into operation on 1 January 1995. One of the major disappoint-
ments of TRIPS from the point of view of US business was the transi-
tional provisions that gave developing and less developed countries
extra time in which to comply with TRIPS standards. The simple truth
was the companies that had backed the vast lobbying efforts which had
gone into TRIPS wanted to see some immediate returns. The result was
that the USTR began on a bilateral basis to suggest that developing
countries should adopt the standards of TRIPS earlier rather than later.

The 301 process in fact grew bigger, better and stronger after TRIPS
was concluded. The Clinton Administration, ignoring or perhaps not
knowing the implications of stronger intellectual property rights for
human rights such as health and education, strengthened 301 by 
introducing immediate action plans for foreign countries on intellec-
tual property rights as well as out-of-cycle 301 reviews. The then USTR,
Charlene Barshefsky, began to use ‘Special 301’ announcements to 
publicise the actions on intellectual property that the US would take in
the WTO against countries. The symbolism of these announcements is
interesting. It is almost as if the WTO dispute-resolution process has
been folded into the US 301 process. Certainly US trade law does not
defer to TRIPS. As ‘Special 301’ makes clear, a country may be still be
determined to deny adequate and effective protection of intellectual
property rights even if it is in compliance with TRIPS. In her 2000 Special
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301 Report Barshefsky pointed out that more than seventy countries 
had been reviewed under ‘Special 301’. She named 59 foreign countries
that failed to meet standards of intellectual property that were satisfac-
tory to the US; 59 countries which had been graded into various cate-
gories; 59 countries whose laws and practices on intellectual property
had to be watched, analysed and acted upon.

A trade enforcement tool such as 301 is costly to run. It is only really
possible because corporate America picks up the tab. It provides the global
surveillance network, the numbers for the estimates on piracy and much
of the evaluation and analysis. The US state in return provides the bureau-
cracy that negotiates, threatens and if necessary carries out enforcement
actions. It is a system that has complete bipartisan support in the US.
US bilateralism on intellectual property rights remains relentless.

It would be relatively easy to draw a bleak conclusion about intellec-
tual property standard-setting in the post-TRIPS era. Congress and the
Executive continue to demonstrate a bipartisan unity on an agenda of
ever stronger and more globalised intellectual property rights, an agenda
written for them by big business. The US now has more enforcement
strategies at its disposal than before TRIPS:

● It continues to monitor on an annual basis the performance of all
countries under its 301 process;

● Bilaterally, it continues to negotiate intellectual property agreements
with states, sometimes bundling intellectual property standards into
agreements establishing free trade areas between itself and other gov-
ernments (for example, the Agreement between the US and Jordan
on the Establishment of a Free Trade Area concluded and signed in
2000). Regionally, it continues to link trade agreements to the provi-
sion of adequate and effective protection of intellectual property
rights (for example, the Andean Trade Preference Act of 1991 which
was modelled on the Caribbean Basin initiative of the 1980s);

● It uses a litigation strategy of going to the WTO dispute resolution
process, if it thinks countries are in breach;

● It uses TRIPS Council processes and TRIPS reviews to put pressure on
countries with respect to implementation.

One view is that the US, Europe and multinational corporations will
continue to dominate the international standard-setting process in
intellectual property. The WTO and WIPO will be used as alternative
multilateral fora for standard-setting exercises. Where desirable and pos-
sible WIPO standards will be folded into the WTO. TRIPS standards will
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be a floor from which further bilateral, regional and multilateral standard-
setting exercises will proceed, a floor with no ceiling above. Article 18 of
the Free Trade Agreement between the US and Jordan, for example, allows
for fewer exclusions from patentability than does Article 27 of TRIPS.
Over time the US and European Union9 may well develop a web of free-
trade agreements that globalise a new set of minimum international stan-
dards of intellectual property protection higher than those contained in
TRIPS. The economic price for this will be less competitive markets with
no real corresponding gains in innovation, as well as new and more
sophisticated global knowledge cartels.

TRIPS and the dialogue of reform

This chapter concludes by suggesting another possible future for intel-
lectual property standard-setting in the post-TRIPS era. The reality of
intellectual property standard-setting has been that of an insiders’ game
dominated by a few producers of intellectual property supported by
states with the most to gain. Developing countries for most of the time
have not been able to influence international standard-setting. Follow-
ing TRIPS, however, another type of actor has become interested in how
intellectual property standards are set. Increasingly, the members of
civil society are making TRIPS the subject of transnational advocacy net-
works. For the time being, it is patent standard-setting and its effects on
biodiversity, the prices of drugs and agriculture that most interest these
networks. As their analytical understanding of intellectual property
norms improves they will begin to ask questions about other areas 
of intellectual property such as trademarks and copyright. In his classic
study of barriers to entry into a market, Bain concluded that trademarks
constituted an even bigger barrier than did patents. This is something
that is understood by developing countries, for in the 1970s Mexico,
Brazil and India attempted to reform their trademark law as it related 
to pharmaceutical products (Gereffi, 1983). Amongst other things, they
were interested in seeing foreign pharmaceutical marks being used 
in conjunction with local marks as well as having the generic name
accompany the use of the mark. For a variety of reasons, most of these
reforms never made it into law. During the TRIPS negotiations the EC,
the US, Switzerland and Japan united on the drafting of a trademark
provision that would make it difficult for developing countries to
impose special requirements on the use of trademarks in areas such as
the pharmaceutical sector.10
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It is not only NGOs which have become more interested in the intel-
lectual property standard-setting process. The increase in the length and
breadth of intellectual property rights, a process that was occurring
before TRIPS, has seen users of information, including business users,
take much more interest. Second-generation computer software compa-
nies such as Sun Corporation have called for much more balance in the
setting of copyright standards11 and have taken an active role in special-
ist areas such as licensing issues under the Uniform Commercial Code.
Educational institutions have also become more engaged as they have
come to realise the cost implications of stronger copyright protection
for mass education.

Nationally and internationally the process of intellectual property
standard-setting is becoming caught up in webs of dialogue, webs in
which an increasing number of non-state actors and non-business
actors participate.12 The discussions about the impact of intellectual
property rights on biodiversity in the context of the Convention on
Biological Diversity and on agriculture in the context of the negotia-
tions on the International Undertaking are examples of these webs.

From the point of view of a theory that links the efficiency of interna-
tional intellectual property standards to a theory of democratic bargain-
ing, dialogic webs help to meet conditions 1 and 2 of democratic
bargaining. Such dialogic webs help to represent interests that were pre-
viously not represented, as well as providing fuller information about
the effects of the standard-setting process. Even more importantly, webs
of dialogue can help to displace the use of webs of coercion, which in
the case of intellectual property exist and have been used. In a study of
global business regulation Braithwaite and Drahos (2000) found in their
interviews of more than 500 actors that almost all had a preference for
playing games of global regulation through dialogic webs rather than
webs of coercion. The reasons for this relate to the high costs of using
coercion. The USTR cannot and does not act on every recommendation
of coercion that Washington business lobbyists make. So, for example,
when the USTR called for public comments on the operation of the
Caribbean Basin Economic Recovery Act in the mid-1990s the Inter-
national Intellectual Property Association, a key copyright lobbyist,
expressed ‘concern that USTR has never formally acted upon, or even
acknowledged, any petition filed to remove countries from the CBERA
(Caribbean Basin Economic Recovery Act) program for violations of 
the intellectual property rights of the US copyright industries’.13 Why
the USTR would not want to poison its dialogue with the Caribbean
states on its doorstep is readily understandable. The announcement on
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1 December 1999 by the USTR and the Secretary of Health and Human
Services (HHS) that they would develop a ‘co-operative approach on
health-related intellectual property matters’ and the participation of 
the HHS on the Special 301 Trade Policy Staff Sub-Committee is also an
example of a strand in a dialogic web.14 Even if a single strand seems
weak, the construction of a web with many strands lessens the likeli-
hood of a precipitous rush to coercion.

It follows that weaker actors should continue constructing dialogic
webs around the intellectual property standard-setting process, taking
into account the fact that TRIPS and the WTO form only a part of a
much more complex process of system of standard-setting that has
bilateral, regional and global aspects. NGOs focusing on intellectual
property must not lose sight of the importance of standard-setting at
the national level. One of the reasons that the social cost of the patent
system remains unacceptably high is that many of those who sit on the
policy committees that quietly advise the important patent offices
around the world are drawn from the large industries that are the
biggest users of the patent system. It would be rare for such committees
to have members drawn from health, food, environmental and con-
sumer movements even though all these areas are profoundly affected
by patents. National standard-setting in intellectual property will be
highly significant in determining the way in which TRIPS evolves. 
Once states begin to negotiate specific positive standards of the kind to
be found in TRIPS they inevitably look to their national systems for
precedents and models. For those better-resourced NGOs with good ana-
lytical capabilities, long-term engagement with this national standard-
setting process should be a goal.

Another possibility is that the institutional arrangements that under-
pin TRIPS might be used by states to develop better macro-policy coor-
dination than has existed in the past in relation to intellectual property
standards. The connection between trade and intellectual property is
hardly new. It has always been there. States have always kept a weather
eye on the trade implications of intellectual property standards. They
have always used intellectual property rules to play out ‘beggar thy
neighbour’ trade games (Penrose, 1951, pp. 115–17).

Once states committed themselves to national intellectual property
regimes, some form of international coordination to deal with the trade
issues was necessary. International intellectual property regimes, TRIPS
included, are means of coordinating national regimes, not a replace-
ment for them. The need for such coordination has never been greater.
Transnational companies in the global economy capable of moving
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investment resources into transformative technologies such as biotech-
nology may push states into races that might otherwise undermine 
the welfare benefits that intellectual property rights are capable of 
delivering to consumers. So, for example, national patent law gener-
ally imposes a requirement that the invention be useful. A patent office
which relaxes this requirement may trigger a rush to the patent office
seeking patents on information that may or not prove to be useful
rather than useful products. It could be argued that this is exactly what
has happened in the US with biotechnology inventions.15 Other patent
offices, worried about the investment implications of the rush for their
domestic economies, may respond by also dropping their standards of
usefulness. It is very much an open question as to whether this kind of
regulatory competition is desirable. In these kinds of race those compa-
nies with the best lawyers do best, something that contributes nothing
to efficient resource allocation. Consumers in all states bear the cost 
of patent protection without there being any corresponding gain in
innovation.

The purpose of TRIPS is to eliminate distortions in international trade
relating to intellectual property rights. Since these distortions are not
just confined to a lack of standards of intellectual property protection,
there is no reason in principle why the Council for TRIPS could not
become a forum in which states began to address distortions that are
occurring in global information markets because of either excessive
intellectual property protection by one or more states or slippage in the
application of intellectual property standards. The Council for TRIPS, as
Article 68 makes clear, is there to be of service to all its members. The
Council for TRIPS might prove to a good forum for this kind of interna-
tional policy coordination because it is itself nested within a regime that
recognises a diversity of principles such as sustainable development (see
the WTO Agreement) and food security (see Agreement on Agriculture).
It is a potentially a forum in which intellectual property might become
an object of cross-cutting regulatory coordination. It is vital that this
happen: intellectual property regimes like the patent system have for
too long been allowed to operate as if hermetically sealed from other
forms of social regulation.

TRIPS is an example of a much broader truth about the globalisation
of business regulation: ‘[w]hen the US and EC can agree on which direc-
tion global regulatory change should take, that is usually the direction it
does take’ (Braithwaite and Drahos, 2000, p. 27). On intellectual prop-
erty standards the US and Europe have generally taken hard lines.
Europe like the US has been prepared to use coercion in the field of
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intellectual property. The European Community, despite its protesta-
tions about the use of 301 by the US, had in the same year as the US had
reformed its trade law to accommodate intellectual property (1984) cre-
ated its own version of 301 in the form of the ‘new commercial policy
instrument’ to protect the Community’s intellectual property inter-
ests.16 It moved against Indonesia and Thailand for record piracy, as
well as suspending Korea’s GSP privileges for failing to provide satisfac-
tory intellectual property protection for European companies. However,
its use of its trade policy instrument did not match US bilateral activity,
partly because the European Commission found it difficult to get con-
sensus amongst it members as to which country it should be deployed
against. The European Commission was also the quiet freerider on US
aggression on intellectual property, sometimes sending in negotiators 
to conclude a bilateral agreement on intellectual property with a devel-
oping country after US negotiators had brought that country to the
negotiating table using the 301 process.

The tough lines that have emerged from the metropoles of the West
on the rules for the production and flows of knowledge suggest that
developing countries will have to be very tightly organised on any
future negotiations involving TRIPS. In particular they should give con-
sideration to creating a developing country counterweight to the Quad.
In the last round developing countries had no equivalent to the Quad,
meaning that they had no counterweight to the agenda-setting powers
of the Quad or its capacity to manage the crucial stages of a trade nego-
tiation. The emergence of such a countervailing power would bring
WTO negotiations closer to the ideal of democratic bargaining.

One possibility is that four developing-country leaders (for example,
India, Brazil, Nigeria and China) could form a group that would repre-
sent developing-country interests in the hard or final stages of a multi-
lateral trade negotiation. Each of these countries could chair a working
group on some of the key negotiating issues of a given trade round. There
could, for example, be a group on Services and Investment, a group on
Intellectual Property and Biotechnology, a group on Agriculture and
Goods and another on Competition, Environment and Labour (or what-
ever emerging issues there were in that trade round).17 Other developing
countries could join one of these four groups, perhaps with some taking
responsibility for forming a working party on some aspect of the negoti-
ations for which that group had overall responsibility (for example, 
an African country could take responsibility for forming a working
group on intellectual property and biodiversity within the Intellectual
Property and Biotechnology Group). One advantage of this structure
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would be that the expertise of developing countries would be pooled,
thereby reducing the capacity problems that they faced in the last round.

As early as 1989 an OECD report observed that, because of OECD
countries’ advantages in biotechnology, developing countries, espe-
cially those heavily reliant upon agriculture, would ‘bear the brunt of
trade impacts for a long time to come’ (OECD, 1989, p. 81). It follows
that developing countries have also little to gain from a regimes like
TRIPS that diminish the flow of biotechnological information to them
as a public good. But developed states should also be questioning
whether they ought to continue to support the rent-seeking agendas of
big business on intellectual property rights. It is clear that much of the
research that ends up in corporate intellectual property portfolios is
public research in the first place. In biotechnology the dependence is
striking with, for example, more than 70 per cent of scientific papers
cited in biotechnology patents originating in solely public science insti-
tutions compared to 16.5 per cent originating in the private sector
(McMillan et al., 2000, p. 5). Strengthening global intellectual property
standards imposes costs on consumers in developed countries as well 
as developing countries. It is just that some consumers in developed
countries are better able to afford the price of patented or copyright pro-
tected technologies. There is also recognition in some developed coun-
tries that the impact of intellectual property standards on the rate and
direction of innovation cannot be considered in isolation from environ-
mental and health regulation as well as development issues. The negoti-
ations that led to the Cartagena Protocol on Biosafety (2000) saw most
states accept the need for a more integrated approach towards intellec-
tual property standard-setting. The same might be said of the current
negotiations on the International Undertaking on Plant Genetic
Resources. One suspects that states which obstruct the pursuit of regula-
tory complementarities between intellectual property regimes on the
one side and environmental, health and agricultural regimes on the
other will in the long run find themselves isolated.

Conclusion

There are good reasons to think that democratic bargaining amongst
states will increase the likelihood of obtaining efficient international
intellectual property norms. Democratic bargaining minimally requires
that the conditions of representation, full information and non-
domination be met. In the past these conditions have not often been
fulfilled. The international expansion of intellectual property regimes
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has been more a result of processes of colonisation and coercion than
democratic bargaining. On the basis of the evidence it is also difficult to
say that TRIPS itself was the product of democratic bargaining. This in
turn raises questions about the efficiency of its norms and its legitimacy.
Lying behind the current criticisms of TRIPS are also feelings of unfair
treatment that will not easily disappear.

A future for TRIPS that sees it become more responsive to develop-
ment and welfare goals lies with three distinct groups of actors – 
developed countries, developing countries and members of civil society.
A summary of the prescriptions for action that this chapter has sug-
gested for each of these groups is as follows:

● Members of civil society should continue to foster a more integrated
approach to intellectual property standard-setting by linking intel-
lectual property regimes to other regimes through webs of dialogue.

● Members of civil society should not ignore the importance of the
national standard-setting process to the future evolution of TRIPS.
They should seek representation on those national policy commit-
tees that advise governments on intellectual property standards.

● All states should be wary of further extensions to TRIPS standards in
the absence of evidence that this contributes in some significant way
to dynamic efficiency.

● All states should explore the possibility of turning the Council for
TRIPS into a forum for the international coordination of a trade-
based intellectual property system that has as its goal the global 
welfare of citizens.

● Developing countries will have to adopt a more coordinated
approach to bargaining over intellectual property rights at the bilat-
eral, regional and multilateral level. At the multilateral level they
should give consideration to the formation of a counterweight to the
Quad structured along the lines suggested by this chapter.

The future of TRIPS depends most heavily on the decisions of the US
and the European Union. Whether these two states can transcend their
past on intellectual property and shift WTO processes on intellectual
property in the direction of improving welfare gains for all citizens is
another matter.

Notes

1. See ‘Industry that stalks the US corridors of power’, The Guardian, Tuesday 
13 February 2001, p. 3.
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2. See s. 305 of the Trade and Tariff Act of 1984.
3. See 19 USC s. 2242.
4. See s. 505 of the Trade and Tariff Act of 1984.
5. The US brought 301 actions relating to intellectual property against Brazil 

in 1985 and 1987 and against India in 1991. Both were GSP beneficiaries. See
Sell (1995).

6. The history of all s. 301 cases is available from the USTR website. See
http://www.ustr.gov.

7. See, for example, Daniel Gervais, The TRIPS Agreement: Drafting History and
Analysis (London: Sweet & Maxwell, 1998), p. 15; Jacques J. Gorlin, An
Analysis of the Pharmaceutical-Related Provisions of the WTO TRIPS (Intellectual
Property Agreement); (Intellectual Property Institute, 1999), p. 2.

8. See 19 USC 2242(b)(1)(C).
9. The European Union is including intellectual property in the Euro-

Mediterranean negotiations. These negotiations are part of an objective to
create a free-trade area between 15 EU member states and 12 Mediterranean
partners by 2010. Thus far Euro-Mediterranean Association Agreements have
been concluded or are being negotiated with Algeria, Egypt, Israel, Jordan,
Lebanon, Morocco, Palestinian Authority, Syria and Tunisia.

10. See Article 20 of TRIPS.
11. See ‘Open Systems: The Need for a Balanced Copyright Regime in the

European Union (EU)’ available at http://www.sun.com/aboutsun/policy.
12. Braithwaite and Drahos define dialogic webs as follows (2000, p. 553):

Dialogic webs are more fundamentally webs of persuasion than webs of 
control. They include dialogue in professional associations, self-regulatory
dialogue in industry associations, auditors from one subsidiary of a TNC
auditing the compliance with regulatory standards of auditors from another
subsidiary, naming and shaming of irresponsible corporate practices by
NGOs, discussions in intergovernmental organizations at the regional and
international levels, plus any number of idiosyncratic strands of deliberation
that occur within and across epistemic communities.

13. The review is available from the USTR website; see http://www.ustr.gov.
14. See 2000 Special 301 Report, USTR website; see http://www.ustr.gov.
15. Significantly the USPTO has recently issued revised guidelines on the utility

requirement: see ‘PTO Final Examiner Guidelines on Utility Requirement’ 66
Federal Register 1092, 29 December 2000.

16. See Council Regulation 2641/84.
17. I am indebted to a late night email conversation with John Braithwaite for

helping me to think through this possibility.
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11
TRIPS and Developing Countries:
How Level is the Playing Field?
Willem Pretorius1

The balance between producers and users of IP rights

The general complaint of the developing countries has been that the
balance in the intellectual property (IP) debate has shifted too far in
favour of technology producers. Negotiations over intellectual property
rights (IPRs) have been influenced by vocal industry lobby groups;
negotiations are being driven by concerns of trade liberalisation and
international investment between developed countries; and the legiti-
mate technological objectives of developing countries – predominantly
technology users – are not being given due consideration. As stated by
Professor Alan Fells in a speech given at the Asian and Oceanic Anti-
Monopoly Conference:2

Intellectual property laws have been captured by the interest of pro-
ducers in countries which are net exporters of intellectual property …
In this part of the world we are losers.

The shift in favour of private interests has been helped along by a denial
of the contingent nature of IPRs. IPRs are rights granted by the state as 
a means of meeting certain policy objectives – these rights are in no 
way inherent. Increasingly, however, certain interest groups are promot-
ing IPRs as natural rights – rights that have a moral force that somehow
elevates them above political challenge.3 During the 1980s, for instance,
the insistence of US industry and the US Government on the protection
of IPRs began to take on a moral character (Weissman, 1996, p. 1086). 
The pharmaceutical industry was particularly vocal in this regard. Much
of the rhetoric which helped construct US patent policy at this time used
emotive terms such as ‘piracy’ and ‘theft’ when referring to developing
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countries’ use of technology protected under US IPR laws. The argu-
ments reflected an underlying assumption that a right granted over
technology in one country could somehow be equated with a right of
universal coverage. Yet this development denies the contingent nature
of IPRs – legislatures could, after all, choose not to grant IPRs or to
define them more narrowly.

The arguments were also embarrassingly in conflict with their own
history as far as this form of protection is concerned (see also Chapter 14
by Sol Picciotto in this volume).

IP rights and developed countries – the history

France, Germany, Italy, Japan, Sweden and Switzerland, home of some
of the most innovative pharmaceutical companies, persistently resisted
providing pharmaceutical product patents until their industries had
reached a certain degree of development. France introduced product
patents in 1960, Germany in 1968, Japan in 1976, Switzerland in 1977,
Italy and Sweden in 1978. During the first hundred years the US was
still a relatively young and developing country and refused to respect
international intellectual property rights on the grounds that it was
freely entitled to copy foreign works in furtherance of its social and eco-
nomic development. The UK, at that time the world leader in technol-
ogy, attacked the US for not providing strong patent protection. These
attacks and complaints had very little or no effect since the American
firms wanted the freedom to imitate British innovations and put them
on the market.

Notwithstanding this contradictory history, the developing world was
left under no illusions about what to expect from developed countries
on this issue when the Uruguay round trade negotiations commenced
in 1986.

The Uruguay Round

Throughout the negotiations, developing countries vehemently con-
tested the jurisdiction of the General Agreement on Tariffs and Trade
(GATT) to deal with matters of intellectual property, insisting that the
World Intellectual Property Organization (WIPO) was the appropriate
forum for debate. Developed countries, on the other hand, were eager 
to move IP negotiations into GATT where their negotiating power was
enhanced by the weaker developing country presence.
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The developed countries got their way and IP rights were included in
the agenda. After long and arduous negotiations the members of GATT
signed the Final Act Embodying the Results of the Uruguay Round 
of Multi-lateral Trade Negotiations on the 15th of April 1994. The final
document included the Agreement on Trade-Related Aspects of Intellec-
tual Property Rights (TRIPS).

TRIPS was a triumph for the pharmaceutical community in particular,
and for the intellectual property exporting countries generally. The
developing countries, on the other hand, were clearly outgunned by the
army of experts advising the negotiators of the developed countries and
the end result for these countries was unsatisfactory, to say the least.
First and foremost it removed the ability of these countries to balance
their particular developmental need with the need for the protection of
intellectual property rights. This fact requires no further elaboration. As
the implementation of the agreement progressed, some other issues of
concern crystallised. The two issues I will address are the following:

1. Although the IP rights of developed countries were well protected in
TRIPS, the protection for traditional knowledge, emanating from
developing countries, is totally inadequate.

2. It is also becoming increasingly clear that developed countries regard
TRIPS, not as the final word on intellectual property protection, but
rather as a solid foundation from where to extort greater degrees of
protection from developing countries.

Traditional knowledge

Over the past decade or so, biotechnological, pharmaceutical and
human healthcare industries have increased their interest in natural
products as sources of new biochemical compounds for drug, chemical
and agro products development (Reid et al., 1993). The decade has also
witnessed a resurgence of interest in traditional knowledge and medi-
cine. This interest has been stimulated by the importance of traditional
knowledge as a lead in new product development. Of the 199 drugs
developed from higher plants which are available on the world market
today, it is estimated that 74 per cent were discovered from a pool of
traditional herbal medicine (Laird, 1994, pp. 145–9). One estimate sug-
gests that in 1985 the value of plant-based medicines that were sold 
in developed countries, many of which were first used by indigenous
people, amounted to US$43 billion (Posey and Dutfield, 1996, p. 34).

Willem Pretorius 185



The search for these plants has been accompanied by an immoral
appropriation of traditional knowledge. In the 1970s, for example, the
National Cancer Institute (NCI) of the US invested in extensive collec-
tions of Maytenus buchannii from the Shimba Hills of Kenya. NCI was
generally led by the knowledge of the Digo communities – indigenous
to the Shimba Hills area – who have used the plant to treat cancerous
conditions for many years. More than 27.2 tons of the shrub were col-
lected by the NCI from a game reserve in the Shimba Hills for testing
under a major screening programme (Juma, 1989). The plant yields
maytansine, which was considered a potential treatment for pancreatic
cancer. All the material collected was traded without the consent of the
Digo, neither was there sufficient recognition of their knowledge of the
plant and its medicinal properties.

The NCI has also collected Homalanthus nutans from the Samoan rain-
forests. The plant contains the anti-HIV compound prostratin. The col-
lection was undertaken on the basis of traditional knowledge (Posey
and Dutfield, 1996, p. 35). NCI has also benefited from traditional
knowledge of local communities living around Korup Forest Reserve in
Cameroon. The Institute has collected Ancistrocladus korrupensis from
the reserve to screen for an anti-HIV ingredient, Michellamine B. This
bio-prospecting effort has progressed into pre-clinical development.

Few, if any, benefits derived by the pharmaceutical industry from this
important source accrue to the source countries and the traditional
communities. In fact these communities are compensated for little
more than their manual labour. According to Posey, less than 0.001 per
cent of profits from drugs developed from natural products and tradi-
tional knowledge have accrued to traditional people who provided tech-
nical leads for the research (Posey, 1991).

There are, however, a few exceptions. These include Shaman Pharma-
ceuticals and The Body Shop.4 Both Shaman and The Body Shop have
developed mechanisms for returning some of the benefits from the
commercialisation of medicinal plants and traditional knowledge to the
indigenous people. The Body Shop also sponsors projects to assist local
people in establishing enterprises for processing crude products.

Traditional knowledge plays a significant role in industry R&D pro-
grammes. It is currently supplied to commercial interests through data-
bases, academic publications or field collections and it should be paid
for in some form. We cannot simply rely upon the goodwill of compa-
nies and institutions, as The Body Shop and Shaman Pharmaceuticals
are the exception not the rule. If something is not done now, mining
the riches of indigenous knowledge will become the latest – and 
ultimate – neo-colonial form of exploitation of native peoples.
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How does the TRIPS Agreement address this issue? I believe it is com-
mon cause that conventional patentability standards cannot be applied
to traditional knowledge. A patentable invention must be new, which
basically means that it must not have been put in the public domain by
an act of some kind or through publication. Traditional knowledge is
generally not new in the patent sense because it is created and passed on
in ways that make it, from the point of view of patent law, part of the
public domain. Once such knowledge is potentially accessible by others
it loses novelty for patent purposes. Furthermore, the absence of financial
and organisational competences of the indigenous and local people to
monitor and enforce patents in modern economic space will inevitably
lead to the use of their knowledge without due compensation.

TRIPS does not address the issue of the protection of traditional
knowledge. It allows for the protection of plant varieties, either through
patents or an ‘efficient’ sui generis system, or by a combination thereof.
This provision is to be renegotiated four years after implementation of
the WTO Agreement. This provision has serious limitations, however,
both in its meaning and its effect. Its wording is unclear as it contains
no definition of ‘an effective’ sui generis regime. There is a fear amongst
developing country members that the norms on plant variety rights
contained in the Act of the International Convention for the Protection
of New Varieties of Plants 1991 will be forced upon them as the only
acceptable norms to be applied (see Chapter 13 by Suman Sahai in 
this volume). This will again slant the issue in favour of the developed
countries.

The more serious deficiency of this provision, however, relates to the
limited relief it provides. Although a sui generis system may evolve as an
important tool in the long-term protection of traditional knowledge, it
requires the introduction and enforcement of complex legislation in
individual countries. Traditional knowledge is often appropriated from
communities that are not familiar with Western commercial practices
and are geographically situated in the most remote areas. These com-
munities will in all probability never benefit from the introduction of
such a system. The only manner in which their rights can be protected
is through multilateral recognition of their rights, preferably through
TRIPS.

In my view, therefore, in addition to a sui generis system (should such
a system be implemented in a particular country), TRIPS should provide
further safeguards to ensure that this knowledge is not appropriated
without compensation. The most efficient manner to achieve this is
through the requirement of disclosure on registration of a patent. TRIPS
should therefore contain a requirement that the enforcement of patent
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rights should be subject to the disclosure, at the time of registration, of
the country of origin of biological materials and/or traditional knowl-
edge. Registration in such instance should not take place unless the
applicant proves that explicit consent for the use of these has been
obtained. The application should further state whether compensation
was paid and, if so, what the precise nature of the compensation was.
The latter requirement will create transparency and may result, we
hope, in the payment of fair compensation.

The developed countries – strengthening 
intellectual property protection

The USA and TRIPS plus

I now wish to turn to a topic which is far more controversial. Subject to
Articles 27.2 and 27.3, Article 27.1 places a strict obligation on countries
to provide patents for all inventions. It includes the obligatory registra-
tion of all patentable pharmaceutical products.

The obligation to grant patents to all qualifying pharmaceuticals
inventions raises fundamental questions about life and survival and
potentially conflicts with the enjoyment of basic human rights – in par-
ticular the right to health. It also raises important developmental issues.
Prior to TRIPS, most IP systems, in both developed and developing
countries, had refused, at some stage, to grant patents over pharmaceu-
ticals in order to fulfil health and developmental objectives.

Developing countries were loath to forfeit this right to health. In the
end, however, they were left with no choice as enormous pressure was
brought to bear on them. This pressure took the form of the old stick-
and-carrot method of negotiating from a position of strength. The stick
was the threat of trade sanctions if they did not comply, and the carrot
was ‘favourable consideration’ in relation to aid and preferential trade
benefits in future bilateral trade agreements. The result was predictable:
the developing countries fell in line.

Pharmaceutical industry pricing

Developing countries, and South Africa in particular, derived some com-
fort from the provisions of Article 6 of TRIPS, the specific footnote to
Article 28 and the inclusion of Article 31. It was felt that compulsory
licensing and parallel imports could do much to alleviate the harsh
impact of Article 27.1 on their health and developmental concerns.
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Contrary to what is generally understood, the problem the South
African government has with the prices of pharmaceutical products is
not limited to HIV/AIDS drugs. The problem lies far deeper. A study
which compared the prices in relation to the thirty most prescribed
patented drugs used in South Africa showed that, on average, the South
African consumer pays 98 per cent more for such drugs than the best
price available within the European Union.5

This inequitable pricing structure of pharmaceutical companies is not
limited to South Africa. The price of Zantac (100 tablets) in fifteen devel-
oping countries and developed countries in Asia Pacific was found to
range from US$3 to US$183. Australia and New Zealand, two advanced
affluent countries, have recorded prices lower than those in eight devel-
oping countries. Mongolia, a least-developed country, has recorded
prices almost nine times that of Australia and New Zealand. A critical
examination of the retail prices of drugs in thirty-nine countries around
the world, suggests that the guiding principle which the drug industry
seems to adopt in fixing prices is to charge what the market can bear. In
poor countries this may mean companies pursuing a high-price, low-
volume strategy aimed at those classes that can afford the higher prices,
whereas in rich countries it may well mean a lower-price, high-volume
strategy aimed at the bulk of the population.

In confrontation on this issue, pharmaceutical firms insist that it is
their right to charge prices taking into consideration the different
demand curves for a particular product in various jurisdictions. Price
discrimination, according to them, is beneficial as it allows more con-
sumers to purchase the relevant product, and on the other hand contin-
ues to allow the manufacturer to recoup its costs and make a profit.
Whether price discrimination makes the relevant product accessible to
more consumers, especially poorer consumers, is affected by a number
of factors including whether the company thinks it worthwhile chasing
that part of the market.

Developing countries have two significant difficulties with this 
argument:

(1) In the first place demand in a particular jurisdiction is not taken 
into account. There are many pharmaceutical products for which a
considerable demand exists in developing countries and for which
products there is little or no demand in developed countries. The
result is that there is no incentive for developed country manufac-
turers to meet the demand. Price discrimination never enters the
picture. In any case, for the very poor in developing countries no
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amount of price discrimination, short of zero cost, can bring needed
drugs to them. There are, in other words, basic problems that the
price discrimination argument simply does not address.

(2) The second difficulty relates to the contradiction in developed
countries’ attitude towards price discrimination when the result
does not suit them. This much is clear from their attitude towards
price discrimination in relation to dumping. Developed countries,
generally, have anti-dumping legislation which is vigorously
enforced. These laws prohibit price discrimination when products
are imported and sold at a lower price in their jurisdiction than 
in the country of their origin. This form of price discrimination is
also based on the demand curve faced by the manufacturer in a par-
ticular jurisdiction. It allows for cheaper prices in the importing
country and contributes to the manufacturer’s ability to maximise
its profits. In this instance, however, political interests of the pro-
ducers in developed countries overrides any economic justification,
often to the detriment of the interest of producers in developing
countries.

In any event, faced with these high prices for pharmaceuticals and the
growing crisis of HIV/AIDS, tuberculosis and malaria, on 23 November
1997 the Government of South Africa adopted a controversial law,
the South African Medicines and the Related Substances Control
Amendment Act (Medicines Act). The provision that caused the contro-
versy was s. 15(c), according to which the Ministry of Health may allow
parallel importation of certain pharmaceutical products.

Let me reiterate: the issue is not about the importation of HIV/
AIDS drugs but about the general right to parallel importation of phar-
maceutical drugs as is permitted in TRIPS. That having been said, it
must be emphasised that the HIV/AIDS issue is an extremely serious
one. One in eight South Africans, one in seven Kenyans and one in four
Zimbabweans has HIV/AIDS. US Surgeon General David Satcher has
likened the HIV/AIDS epidemic in Africa to the plague that decimated
Europe in the fourteenth century.

Existing treatments, which enable many people with HIV/AIDS in the
US and other industrialised countries to live relatively healthy lives, are
unavailable to all but a few people in Africa. Life-saving HIV/AIDS 
drug cocktails until recently cost about $12,000 a year in many African
countries. This was vastly out of reach of all but a small handful of the
growing African population with HIV/AIDS. As a result of the inter-
national public pressure generated by the global medicines campaign

190 TRIPS and Developing Countries



(see Chapter 15 by Ruth Mayne in this book) and competition from
generic manufacturers price reductions began to take place. Some major
companies dropped their prices to around $1000 to Sub-Saharan coun-
tries. However, the absolute poverty of many people in Africa still pre-
vents them from privately purchasing medicines.

Irrespective of any other biases in the TRIPS Agreement, it is a fact
that the TRIPS Agreement allows for parallel imports. Yet, despite the
legality of these policy tools, multinational pharmaceutical companies
object to parallel importation as they claim it unfairly curtails corporate
profits. The US government has adopted a similar view, strongly oppos-
ing the efforts of the developing countries to undertake compulsory
licensing, parallel imports or other similar measures for making HIV/
AIDS drugs, as well as other life-saving drugs, more affordable and avail-
able in their countries.

The US government takes the view that it has the right to demand
that countries do even more to protect intellectual property rights than
required by the TRIPS Agreement – the so-called TRIPS Plus argument.
The TRIPS Plus approach of the US is justified by it on the basis that if it
grants a concession to a country in excess of its WTO obligations it is
entitled to extract any trade concessions it wishes. This concession may
require greater protection of patents than required by TRIPS.

This argument is clearly contrived. The issue is not about concessions
in bona fide negotiations but about threats of withdrawal of benefits
already agreed upon. Moreover, it ignores the fact that these benefits
were indeed the carrot (or reward) for accepting the terms of the agree-
ment at the time.

Nevertheless, the US has few qualms about the issue and has exerted
extraordinary pressure on developing countries to prevent them from
pursuing legitimate strategies such as parallel importation. In particular,
the US government has undertaken a massive bullying effort to get
South Africa to review provisions of its Medicines Act that would help
the country make essential medicines more accessible and affordable.

The use of pressure tactics is borne out by a report from the State
Department, which states:

All relevant agencies of the US Government – the Department of
State together with the Department of Commerce, its US Patent 
and Trade Mark office, the office of the United States Trade
Representative, the National Security Council and the office of the
Vice President – have been engaged in an assiduous, concerted 
campaign to persuade the government of South Africa to withdraw
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or modify the Medicines Act provisions that give the government the
authority to pursue compulsory licensing and parallel import policies.6

The State Department further explains how ‘US government agencies
have been engaged in a full court press with South African officials from
the Department of Trade and Industry, Foreign Affairs and Health’ in
order to pressure them to change the law.

Examples of this ‘full court press’ are too many to fit into the confines
of this chapter. I have thus selected, in the form of a timetable, a few of
the more flagrant instances of unfair pressure by the US government in
support of private pharmaceutical interests.

● Since mid-1997: according to the US Department of State, US
Ambassador to South Africa, James Joseph, makes frequent public
statements and multiple private démarches to high-ranking South
African officials against the legitimisation of parallel imports.

● 4 October 1997: Ambassador James Joseph writes a letter to Dr Abe
Nkomo of the Portfolio Committee stating, ‘My government opposes
a notion of parallel imports of patented products anywhere in the
world. We argued for a prohibition of such parallel imports in the
TRIPS Agreement. They are illegal in the United States.’

● 11 February 1998: The US Department of State tells USTR that 
the New York Times is researching an article on the South African
trade dispute. Steven Fox from USTR tells Jay Ziegler in South Africa
to use the following statement:

We are very concerned about the implications of these amendments.
We have conveyed our concerns to the government of South Africa
in strong terms and are consulting closely with the affected US com-
panies about appropriate action.

● 1 May 1998: USTR puts South Africa on the Special 301 watch list.
USTR announcement focuses on the SA Medicines Act, including the
authorisation for parallel imports.

● 30 June 1998: the White House announces that four items, for which
South Africa had requested preferential tariff treatment under the
Generalised System of Preferences (GSP) programme, will be held in
abeyance pending adequate progress on intellectual property rights
protection in South Africa.

● September 1998: Commerce Secretary Daley, during an official visit
to South Africa, makes pharmaceutical patent protection a key 
item in discussions with South African Trade and Industry Minister
Alec Erwin.
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● 21 October 1998: HR 4328 is passed, and becomes PL 105–277. This
omnibus appropriations law contains a provision inserted by Repub-
lican Rodney Frelinghuysen that cuts off aid to the government of
South Africa pending a Department of State report outlining its
efforts to ‘negotiate the repeal, suspension, or termination of Section
15(c) of the South African Medicines Act’.

● 5 February 1999: the US Department of Trade sends a report to the US
Congress, entitled ‘US Government efforts to negotiate the repeal,
termination or withdrawal of Article 15(c) of the South African
Medicines and Related Substances Act of 1965’.

● 30 April 1999: USTR announces that South Africa is placed on the
‘watch list’ in its Special 301 Review, once again naming the issue of
parallel imports.

● 21 July 1999: the House of Representatives, by a vote of 307 to 117,
rejects the ‘Sanders amendment.’ The Sanders amendment would
make it illegal for the Department of State to lobby Asian or African
countries against access to essential medicines, if the country was
TRIPS-compliant.

The European Union (EU) was not to be outdone. High-ranking offi-
cials such as Ambassador Fouere and Sir Leon Brittan, on a number of
occasions, chastised the South African government for their policies in
regard to compulsory licensing and parallel importation. They both
neglected to state that parallel importation is allowed in the EU. The
comments of Sir Leon Brittan were particularly galling as he has often
been in conflict with pharmaceutical companies regarding his strong
views on the importance of parallel importation as a tool to lower the
cost of pharmaceutical products. The international moral outrage that
developed around this kind of treatment of South Africa brought 
a change of behaviour. Under Commissioner Lamy the European Com-
mission in particular went some way to supporting developing-country
proposals for a pro-public health declaration on TRIPS.

In any event, in the US sympathy for the plight of Southern Africa
slowly turned into general condemnation of the attitude of the United
States government. US government officials, and particularly Vice-
President Gore, were harassed at every opportunity. Eventually the
United States government relented, by taking South Africa off their Spe-
cial 301 watch list, and the following statement was issued by President
Clinton:

We were trying to discourage compulsory licensing in the area of
health. We will not apply TRIPS Plus with respect to countries with
medical emergencies.
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This statement by the US government is once again somewhat of cold
comfort. It is clearly not the intention of the US government to accept
the parameters of the TRIPS Agreement as the last word on intellectual
property rights. In fact, it is clearly nothing more than a desperate
response to severe public condemnation of the callous attitude of the
US government in regard to the issue of HIV/AIDS.

The EU and TRIPS Plus

The disregard for the provisions of TRIPS is not limited to the United
States. Whereas TRIPS Plus, when referred to in the United States of
America, relates mainly to additional protection for patents, this phrase
in the European Union is normally used in relation to trademarks and
geographical indications. The strategy is, however, the same. Notwith-
standing strong indications of favourable bilateral trade benefits as quid
pro quo for acceding to TRIPS, the EU followed the example of the US. It
utilised bilateral trade negotiations to extort additional intellectual
property protection. During these negotiations between South Africa
and the EU, the EU, amongst other things, placed at issue certain so-
called ‘geographical indications’, which included the names of various
grape varieties as well as the names Ouzo, Grappa, Port and Sherry. 
I shall limit myself to the issue of Port and Sherry as the other indica-
tions are still the subject of some controversy.

The EU, relying on Article 22.3 of TRIPS, claimed that South African
producers were not entitled to use the names ‘port’ and ‘sherry’ for their
products. The South African government and the wine industry were
adamant that the words ‘port’ and ‘sherry’ do not constitute geographi-
cal indications in South Africa, but constitute customary terms which
have existed for some 200 years. It argued that the use of these names
may even predate the use of the words by Portugal and Spain. ‘Port’ and
‘sherry’ are therefore customary terms as defined in Article 24.6 rather
than geographical indications, and South Africa, as a member of TRIPS,
was not obliged to cease use of these customary terms. The South
African government also argued that if the WTO were to make a finding
that the words ‘port’ and ‘sherry’ constitute geographical indications in
the true sense of the phrase, then the fact that these terms have been
used by South Africa for more than a century preceding TRIPS allowed
South Africa to invoke the 10-year exception rule (see Article 24.4:
allowing for the continuous use of a geographical indication used in a
continuous manner for ten years).
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It must be borne in mind that South Africa has since 1935 recognised
geographical indications as a form of intellectual property and regulated
the use thereof in respect of products originating in South Africa. It has
prevented the use of ‘champagne’ and ‘burgundy’ and other ‘genuine’
geographical indications for more than sixty years. South Africa has thus
been proactive in the protection of geographical indications long before
the commencement of TRIPS negotiations. This made no difference to
the EU, which chose to ignore both the South African record on the pro-
tection of geographical indications as well as the provisions of TRIPS.
The attitude of the EU was similar to that of the US, in that it argued
that TRIPS creates no more than a minimum standard for its members
and that nothing prevents the EU from extracting more burdensome
provisions in bilateral negotiations.

South Africa was forced to concede the issue, as smaller trading
nations simply cannot resist the pressure of large economic communi-
ties to sell their ‘birthright’ for the metaphorical bowl of lentil soup.

There are a number of other issues of great concern to developing
countries. The majority of these centre around the inability of develop-
ing countries to capitalise on their competitive advantage in respect of
products where they hold such advantage. The biggest culprit in this
instance is the EU and in particular its common agricultural policy.
Various developing countries, including South Africa, can provide agri-
cultural products to the EU at considerably cheaper prices than the price
currently paid by European consumers. A good example of this is the
use by European producers of beet sugar processes rather than import-
ing cane sugar of the same or higher quality at prices 50 per cent below
the protected price in Europe.

Agricultural subsidies in the US and standard specifications in the US
and the EU are further constraints on the ability of developing countries
to trade with the developed world. The relevance of these issues to
TRIPS is that it was the anticipated success in agriculture by developing
countries which was supposed to offset the increased costs to them of
accepting TRIPS.

Conclusion

It is clear that there is a huge asymmetry in trade relations between the
developed and developing members at the bilateral as well as the multi-
lateral level. This asymmetry has led to enormous efforts by developing
members to form a block based on certain agreed principles for negotia-
tion and apply pressure on the developed countries for a further round
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of negotiations to address their issues of concern. The refusal by the
developed countries to recognise these concerns must inevitably result
in a world trade configuration where we will recognise only two types of
country: developed countries and countries in need.

Notes

1. This chapter is written from the perspective of a competition lawyer. The
views expressed herein are my own and do not purport to be the views of 
the South African government or any of its institutions.

2. ‘Globalization and Competition Policy’ – The Sydney Institute, Monday 
23 April 2001.

3. Moral rights include the right of an author to be acknowledged as the source
of a work and the right to the integrity of the work. These rights are part of
the Continental authors’ rights system. They are non-economic in character
and in many jurisdictions they are inalienable.

4. These are pharmaceutical companies whose product development activities
are largely based on traditional knowledge. They have established systems to
recognise the value of traditional knowledge and to provide a certain measure
of compensation to local people for the knowledge.

5. This study was conducted for the purpose of a South African Competition
Board inquiry by one of the complainants in the matter, and was undisputed
by the multinational defendant. Similar results have been reported to the
South African Parliament by the Minister of Health (Dr Zuma at the time) on
various occasions.

6. 5 February 1999 – The US Dept of State sends a report to the US Congress,
entitled ‘US Government efforts to negotiate the repeal, termination, or with-
drawal of Article 15(c) of the South African Medicines and Related Substances
Act of 1965’. (The report is available at http://www.cptech.org.)
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12
Rethinking Intellectual Property
Rights and TRIPS
Martin Khor

Introduction and summary

The Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) was established as part of the World Trade Organization (WTO)
regime that came into operation on 1 January 1995. It established min-
imum standards for a set of intellectual property rights (IPRs) that WTO
members have to institute through national legislation. Many develop-
ing countries had tried to resist the entrance of IPRs as a subject in the
Uruguay Round, and then they tried to limit what they saw as the more
damaging aspects of the proposals coming from developed countries.
But at the end of the Round, the developed countries (and the compa-
nies and industries of the North that were the driving forces and lobbies
behind the proposals and negotiations) succeeded in getting most of
what they had hoped for on IPRs in TRIPS. TRIPS has been considered
by some economics experts of developing countries as the WTO agree-
ment that has the potential to cause the most damage to prospects for
development.

In the six years since TRIPS was established, there has been increasing
evidence of many social and economic problems (some of them quite
dramatic and very serious) caused by the introduction of stricter laws on
IPRs as a result of implementation of TRIPS. This is leading to increased
public awareness around the world that the present IPR system is heav-
ily tilted in favour of holders of IPRs and against the public interest. This
awareness is giving rise to disenchantment with the IPRs regime and
with TRIPS. In an increasing number of cases, this dissatisfaction has
given rise to public outrage and street demonstrations.
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Among the problems are:

● The jacking up of prices of consumer products (including some
essential items such as medicines) by companies owning IPRs, reduc-
ing consumers’ access and affecting their welfare, health and lives;

● The high cost to firms in developing countries which have to pay
high royalties for use of technology, or are unable to get permission
from IPR holders to use modern technologies, thus affecting the
capacity of such countries to modernise; and

● The phenomenon of ‘biopiracy’ in which corporations (mainly of
the North) have been able to patent biological resources and the
knowledge of their use (most of which originate in the South).

In the first case, consumers in developed and developing countries
lose out. In the second case, producers in developing countries are
severely constrained from upgrading their technology. In the third case,
farmers and indigenous people (especially in the South) have their
knowledge appropriated and on top of that their ability to continue to
use their resources and knowledge may be adversely affected. Consumers
who depend on these groups also lose out. In all cases, the IPR holders,
which are mainly large corporations of the North, are given the special
privilege of monopoly rights which prevent competition from other or
potential producers, thereby potentially allowing them to obtain global
monopoly profits. This rentier income is at the expense of: consumers
and the fulfilment of human needs; other producers; researchers and 
scientists who in many cases are prevented or constrained from mak-
ing use of patented materials; economic development, as well as the
environment.

As the imbalances and problems generated by TRIPS become more
obvious, there is mounting public demand for change. The range of
demands include the following:

● more time, flexibility and freedom to choose options for developing
countries in the implementation of the agreement;

● restraint by developed countries and their corporations from taking
action against developing countries;

● a review and revision of TRIPS to remove its problematic aspects and
to enable the implementation of its positive aspects (such as provi-
sions on technology transfer);

● the removal of TRIPS altogether from the WTO.
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Some serious problems caused by IPRs and TRIPS

IPRs are not ‘natural rights’ but rather privileges granted to inventors
and authors to reward them for inventions and works. This conferring
of monopoly privileges is supposed to be an incentive for innovation,
and to enable recovery of cost. Any IPR system has to balance the privi-
lege given to inventors and corporations owning the IPRs with the 
public interest. The public interest includes consumer welfare, the right
of other producers to use technology, the right to development, and
environmental protection.

TRIPS has resulted in a very significant shift in the balance in the 
IPR regime away from the public interest towards the monopolistic 
privileges of IPR holders. TRIPS is a legally binding international frame-
work enforceable in the WTO. The WTO has over 140 member states.
TRIPS, therefore, has effectively globalised a ‘one-size-fits-all’ system of
IPRs where the same standards are set for countries of differing levels of
development. It is in the developing countries where the unsuitability
and effects of many of its provisions are most adversely and acutely felt.
Even in developed countries, consumers, the public and the scientific
community in general also suffer adverse effects.

There follow some of the problems caused by TRIPS.

(a) Effects on consumer access to essential and other products

Consumers are becoming aware that prices of many IPR-protected prod-
ucts are jacked up, in some cases many times above the cost of produc-
tion, because the corporations owning a patent or copyright can
prevent competition from other or potential producers.

Pre-TRIPS countries were able to set their own IPR policies and legisla-
tion. Most developing countries exempted essential consumer items,
especially pharmaceutical drugs, food products and biological materials
(including seeds and plant varieties) from patentability. Under TRIPS
most inventions are patentable if they meet the criteria of patentability
(see Article 27.1). Inventions can only be excluded from patentability 
if they fall within a specified ground of exclusion. Drugs and food 
products are not explicitly mentioned as products that can be excluded.
Some biological materials and processes appear to be included as
patentable items and plant varieties must also be protected (although
not necessarily by patents).

Prices of some consumer products are fixed by companies owning
IPRs far above the levels that would prevail had there been free compe-
tition. The most obvious and outrageous example is pharmaceutical
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drugs, as shown dramatically in the recently highlighted case of AIDS
medicines. The claim that but for the patent system the drugs would
not exist is problematic. It ignores the vital role of the public-sector
funding in producing many basic breakthroughs in medicine. More-
over, as Chapter 2 by Stuart Macdonald in this book shows, the patent
system is fundamentally an anti-innovation system.

A year’s supply of a combination of AIDS medicines costs 
US$10 000–15 000 in the USA. The price for a similar combination
offered by an Indian generic drug producer is around US$300. The mar-
gin of profit for the branded product covered by patent seems high,
even taking into account the costs of R&D. Under TRIPS standards, if 
a patent for a medicine has been registered in a developing country,
other producers are not permitted to produce, import or sell the medi-
cine (without the permission of the patent holder). Patients in develop-
ing countries will thus be even less able to afford medicines that are
patented, as the AIDS drugs example shows.

TRIPS does allow for compulsory licensing, including in the field of
pharmaceuticals, and it does not prescribe a rule for the exhaustion of
intellectual property rights (see Chapter 5 by James Love). However,
developing countries can be put under pressure not to take advantage of
their rights under TRIPS (see Chapter 11 by Willem Pretorius). This kind
of bullying has given TRIPS, which already has a bad name, an even
worse image as it has become obvious that both the TNCs that own
patents and the governments of some rich countries are adamant in
putting the right to make monopoly profits above the right of patients
to health and life.

When public outrage over this was expressed in South Africa and
other developing countries, and echoed in developed countries through
reports and actions by groups such as Médecins Sans Frontières, Oxfam,
RAFI and GRAIN, and through the media, one of the drug firms
announced it would supply a combination of two AIDS drugs at $600 
to developing countries, a price level at which, it said, it would not
make a profit. Clearly the profit margin from selling the drug at $10 000
and above was high. The reduction in the price for developing countries
is read by some as an attempt by the company to limit the public out-
rage, save the patent system from a possible basic challenge, and
remove the possibility of developing countries exercising their option of
granting compulsory licences in relation to the patents on AIDS drugs.

In the case of another product, computer software, the prices are 
also usually far above the cost of production. If they have to purchase
software products at developed country prices, most consumers in
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developing countries would be unable to afford them. This in turn
would shut them out of an important part of the ‘knowledge society’
and be a major contribution to the global ‘digital divide’ (see Chapters 8
and 9 by Alan Story and Gary Lea in this volume). In many countries,
consumers have obtained copies of software freely or cheaply. However,
there is increasingly strict enforcement of copyright laws, made manda-
tory by TRIPS, in many countries, with raids by government enforce-
ment agencies together with representatives of multinational software
companies. As enforcement becomes more effective, the would-be users
of software (individual consumers as well as companies, educational
institutions and so on) will find their access shut off or significantly
reduced.

(b) Adverse effects of TRIPS on development and 
industries in developing countries

Historically, technology transfer has played a key role in industrialisa-
tion. A large part of this transfer took place by firms imitating or copying
the technologies used by others. Producers in developing countries will
find it difficult or impossible to copy technology which is IPR-protected
when TRIPS and associated national legislation take effect. Domestic
firms that wish to make use of the technology will have to obtain per-
mission from the holder of the relevant IPRs (who may or may not grant
the permission, even if the applicant intends to pay the commercial
rate) and pay expensive royalties. Many firms may not be able to afford
the fees and those that can will find that the high cost reduces their 
ability to be competitive. The TRIPS IPR regime puts high barriers in 
the way of developing countries’ efforts to upgrade their technology 
levels.

The one-size-fits-all, or rather one-standard-fits-all, approach of TRIPS
is a great disservice to developing countries. Many of the present-day
developed countries did not adopt IPR legislation or strict IPR standards
when they were going through the stages of development that the devel-
oping countries of today are attempting to go through. In Switzerland 
a hundred years ago, as a rule, Swiss industrial inventions could be
patented abroad where patent legislation was in effect but, as Switzerland
had no patent laws, Swiss industries were free to copy foreign inventions
without restrictions (Gerster, 1999). When most of the now-developed
countries established their patent and other IPR laws in the nineteenth
century, all of these IPR regimes were highly ‘deficient’ by the standards
of today (Chang, 2001). Few of them allowed patents on chemical 
and pharmaceutical substances until the last decades of the twentieth

Martin Khor 205



206 Rethinking Intellectual Property Rights and TRIPS

century. Pharmaceutical products became patentable only in 1967 in
West Germany and France, 1979 in Italy and 1992 in Spain. Similarly,
chemical substances became patentable in 1967 in West Germany, 1968
in Nordic countries, 1976 in Japan, 1978 in Switzerland and 1992 in
Spain (Chang, 2001).

If, at the same stage of their development, developed countries had
had to adhere to the minimum standards set by TRIPS, it is most doubt-
ful that many of them would have attained the levels of technology and
industrialisation that they achieved. Yet the developing countries of
today are asked to adhere to IPR standards that would effectively pre-
vent them from taking the same technology path as the developed
countries. It is hard to avoid the conclusion that TRIPS is a protectionist
device designed not only to advance the monopoly privileges of global
corporations but also to prevent developing countries from being suc-
cessful competitors to developed countries.

As Correa (2000) concluded:

The strengthening and expansion of IPRs are likely to adversely affect
the conditions for access to and use of technology, and thereby the
prospects for industrial and technological development in developing
countries … Under the TRIPS agreement, reverse engineering and
other methods of imitative innovation – that industrialized countries
extensively used during their own processes of industrialization – shall
be increasingly restricted, thereby making technological catching-up
more difficult than before. (pp. 18–19)

An example of difficulties facing local firms in developing countries is
that of Indian industry attempting to adjust to India’s implementa-
tion of its obligations under the Montreal Protocol, in which members
have agreed to phase out their use of CFCs and other ozone-damaging
substances by certain target dates. Indian-owned firms have been pro-
ducing CFCs that are used in the manufacture of refrigerators and air-
conditioners in India. The Indian CFC producers wanted to shift from
making CFCs to an environmentally sound substitute, HFC 134a. A few
companies in developed countries control the patents to HFC 134a. An
Indian company seeking access to the technology of producing HFC
134a was quoted a very high price (US$25 million) by a transnational
company (TNC) holding the patent. The TNC proposed to the Indian
firm two alternatives to the sale, one being that it be allowed a majority
share in a joint venture with the Indian firm and the other that the
Indian firm agree to restrict its exports of HFC 134a produced in India.



Both options were unacceptable to the Indian firm. The initial quoted
price was also far too high as it was estimated that the fee should at
most have been US$2–8 million (Watal, 2000).

This case shows not only the difficulty for a developing country firm
and industry to modernise its technology but also for a developing
country to meet its commitments under a multilateral environment
agreement (MEA). Even if a local firm is willing to pay the market rate to
obtain permission to use patented technology, the patent holder can
quote an unreasonably high price, or impose unacceptable conditions,
or even refuse permission outright. Moreover, although some MEAs
may have financial-assistance, technology-transfer and technology-
assisting clauses supposedly to benefit developing countries, in practice
developing countries are finding that developed countries may not 
fulfil their obligations on such assistance. This makes it harder for 
developing countries to fulfil their obligations under MEAs.

(c) IPRs, biological materials and biopiracy

Another major controversy is the way TRIPS has facilitated the patent-
ing of life forms as well as ‘biopiracy’, or the exploitative appropriation
by transnational companies of the biological resources and traditional
knowledge of local communities based mainly in developing countries.

Before TRIPS, many developing countries did not permit the patent-
ing of life forms, biological resources and knowledge about their use.
This changed with TRIPS. Article 27.3(b) of TRIPS allows for the exclu-
sion from patentability of plants and animals (but not micro-organisms)
as well as the exclusion of essentially biological processes for the pro-
duction of plants and animals (but not for non-biological and microbi-
ological processes). Some scientists argue that there is no scientific basis
for the patenting of life forms even if they are genetically modified. The
patent system is an inappropriate method for rewarding innovations 
in the field of biological sciences or in relation to biological materials
and processes (Shiva, 1995; Egziabher, 1999; Ho and Traavik, 1999). 
A fundamental critique of patents on life has been made by Tewolde
Egziabher, the African scientist and General Manager of the Ethiopia
Environment Authority, and Chair of the Africa Group in the nego-
tiations surrounding the Convention on Biological Diversity (CBD).
According to Tewolde Egziabher (1999), the patent system is inappro-
priate when applied to biological processes because living things are 
not invented. Furthermore, unlike mechanical things and processes,
they reproduce themselves. This is also true of genetically modified
organisms. He further argues that discoveries relating to life forms and
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living processes should also be rewarded, but not through the patent
system:

Distorting the meaning of patenting in order to make it applicable to
life only serves to attract the rejection of the whole system. Who ever
worried about the legitimacy of patenting before the 1990s, before it
became known that the USA was allowing the patenting of living
things? But now, opposition is growing all the time, opposition not
only to the legitimacy, but also to the legality of patenting.

Article 27.3(b) also requires members to grant protection for plant 
varieties, either through patents, a sui generis system or a combination
of both. Previously, few developing countries granted IPRs protection
for plant breeding and plant varieties. TRIPS opens the road for either
patenting or a system of plant breeders’ rights that may restrict the right
of farmers to save, exchange and use seed.

Many developing countries in the WTO have argued that Article
27.3(b) should be amended. The Africa group has proposed that the
TRIPS review process should make it clear that plants, animals, micro-
organisms and their parts, as well as natural processes, are unpatentable.
It also proposed that the review of TRIPS under Article 27.3(b) clarify
that, in implementing plant varieties protection, developing countries
should be allowed to institute a sui generis law that protects the knowl-
edge and innovations of indigenous and local farming communities
and provides for the continuation of traditional farming practices,
including the right to save, exchange, use seeds and sell harvest.

The signs are that TRIPS has opened the floodgates to the corporate
patenting of life, and to biopiracy. The London-based Guardian’s special
report on ‘The Ethics of Genetics’ (15 November 2000) found that, as of
November 2000, patents are pending or have been granted by 40 patent
authorities worldwide on over 500 000 genes and partial gene sequences
in living organisms. Of these there are over 9000 patents pending or
granted involving 161 195 whole or partial human genes.

Patents have been given on genes or natural compounds from plants
that are traditionally grown in developing countries (including rice,
cocoa, cassava) and on genes in staple food crops originating in devel-
oping countries (including maize, potato, soybean, wheat). Patents have
also been granted on plants used for medicinal and other purposes (for
example, as an insecticide) by people in developing countries. Examples
include a US patent for the use of turmeric for healing wounds (this was
successfully challenged by the Indian government on the ground that it



has been traditionally used by Indian people for healing wounds) and
the patenting by American scientists of a protein from Thai bitter gourd
after Thai scientists found its compounds could be used against the
AIDS virus.

The thousands of cases of life patents and the increasing evidence of
biopiracy has aroused indignation among a wide range of people and
institutions, including: governments of the South and their delegations
at the CBD and WTO; organisations of farmers and indigenous people
worldwide, particularly the South; development NGOs in the South and
North; the environment community; and also the human rights com-
munity. The controversy has threatened the legitimacy and questioned
the legality of the IPRs system and TRIPS.

(d) Questionable claims and unkept promises

Disenchantment over TRIPS and the IPRs regime has also arisen because
some of the claims made on behalf of a strict IPR regime have not been
borne out, whilst some promises of benefits have not been fulfilled. It
has been claimed that a strict IPR regime is needed in order to promote
innovation and research by providing incentives. However, there has
been criticism from many quarters that in fact IPRs discourage or help
to prevent scientific research (see Chapter 2 by Stuart Macdonald in this
volume). In developing countries, most patents are held by foreigners,
and local R&D can be stifled since the monopoly rights conferred by
patents restrict the research by local researchers (Oh, 2000). There are
also concerns that the changes to the IPRs policies in developing coun-
tries will adversely affect local research in the area of new plant varieties
and genetically engineered plants. Researchers and librarians in the
North are also concerned that current IPRs practices and trends in 
information technology will constrain and stifle the flow and use of
information.

TRIPS has many references and provisions that deal with technology
transfer. Article 7 on objectives states that IPRs should promote innova-
tion and transfer technology. Article 66.2 on least-developed countries
(LDCs) states that developed countries shall provide incentives to their
enterprises and institutions to promote technology transfer to LDCs.
However, little or nothing has been done by developed countries to 
provide either concessions or incentives to their enterprises to transfer
technology to developing countries. Confidence in the sincerity and
intentions of developed countries to fulfil all their obligations under
TRIPS has been eroded.
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Some conclusions and proposals

The IPR system under the influence of TRIPS has tilted the balance
between owners and users of technology and knowledge much too far
in the direction of holders of IPRs. Moreover, in the balance of rights
and obligations of intellectual property owners, their privileges and
rights have been overly protected whilst their obligations to the social
and economic welfare of the public have been loosely defined. There 
are also asymmetries between North and South in the balance of bene-
fits and costs. Developing countries are overwhelmingly dependent on
innovations made in the North: patent applicants from developing
countries constituted less than 2 per cent of all applicants in the US
between 1977 and 1996. Developed countries dominate the trade in
medium and high tech goods. Thus, the worldwide establishment of
strict IPRs standards under TRIPS will result in benefits accruing over-
whelmingly to the developed countries, paid for by the increased costs
accruing to the developing countries. It is time to redress these imbal-
ances and asymmetries.

The following are some proposals:

● Many developing countries are facing difficulties in implementing
TRIPS at the national level. Taking this into account, the transition
period for developing countries should be extended until a proper
review of TRIPS is carried out and appropriate changes are made to
the agreement.

● In implementing TRIPS through national legislation, developing
countries must be allowed the flexibility to choose between different
options, without any form of coercion or pressure being brought to
bear on them. The various options, together with the advantages and
disadvantages of each option, should be explained to developing
countries.

● Within the scope and space enabled by the provisions of TRIPS,
developing countries should make strong efforts to choose the
options that are least damaging and that best protect national and
public interests. (See TWN, 1998; Correa, 1998.)

● Pressures should not be put on developing countries through bilat-
eral means, regional arrangements or the process of accession to
WTO to get them to agree to implement IPR standards even higher
than those in TRIPS. Such pressures have been and are being applied
by some developed countries.

● Similarly, pressures must not be put on developing countries to give
up the use of options available to them under TRIPS.
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● The mandated review of Article 27.3(b) of TRIPS should resolve the
artificial distinctions made between the patentability of some organ-
isms and biological processes and not others. This may be resolved by
following the proposal of the Africa Group in the WTO that the
review should clarify that all living organisms and their parts and all
living processes should not be patentable. Article 27.3(b) should be
amended to reflect this goal of a prohibition on the patenting of life.
The transition period for implementing Article 27.3(b) should be
extended to five years after the review is completed.

● Plant varieties are part of living organisms. The exclusion of patentabil-
ity should also apply to them. Countries should, however, be allowed
to devise a suitable system of reward or incentive for plant breeders if
they so desire. This should not be compulsory and should be left to
each country to decide. Such a system should not compromise the
rights and practices of local communities. Countries may also wish to
institute policies and legislation that protect and promote traditional
knowledge and the rights of local communities to their resources and
their knowledge.

● In relation to medicines that are needed for serious and life-threatening
ailments, countries should be allowed the flexibility to exclude these
from patentability. Indeed, countries should be allowed to exempt
pharmaceutical drugs in general and the drug industrial sector from
being subjected to patent protection. This can be done through an
amendment to TRIPS. (A proposal by developing countries, that ‘the
list of exceptions to patentability in Article 27.3(b) of TRIPS shall
include the list of essential drugs of the WHO’, is part of para. 21 of the
Draft Seattle Ministerial Text of 19 October 1999 and is under active
discussion on implementation issues currently before the WTO.)

● Countries should also be allowed to exempt environmentally sound
technology from patentability.

● The transfer of technology provisions and the public welfare objec-
tives of TRIPS (including Articles 7, 8 and 66.2) should be made
legally obligatory and operationalised. Developed countries and their
enterprises should be obliged to put into effect the transfer and dis-
semination of technology to developing countries.

● Developing countries should also be given the flexibility to exempt
certain products and sectors from IPR protection on grounds of pub-
lic welfare and the need to meet development objectives.

● Finally, WTO members should seriously reconsider whether TRIPS
belongs in the WTO. IPRs are not a trade issue. Moreover, high 
IPRs standards constitute a form of protection that prevents or con-
strains the international transfer of technology. They constitute the
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institutionalisation of monopoly privileges in the global trading 
system, an institutionalisation that results in rentier incomes, the
restraint of competition and the promotion of anti-competitive
behaviour. It is an aberration that TRIPS is located in a trade organi-
sation whose main functions are supposed to be the promotion of
trade liberalisation and conditions of market competition. The real-
ity is that TRIPS was placed in the WTO because developed countries
wished to make use of its dispute-settlement system in order to
ensure effective enforcement of its disciplines on developing coun-
tries. Recently, there have been calls made to governments to transfer
TRIPS out of the WTO. The joint NGO statement, ‘WTO: Shrink or
Sink’, formulated in March 2000 and endorsed by a thousand NGOs
worldwide, has called for the removal of TRIPS from the WTO.

Recently, in a letter to the Financial Times the free-trade economist,
Jagdish Bhagwati, has argued that intellectual property protection does
not belong in the WTO. He has declared support for the NGO statement
‘asking for the IP leg of the WTO to be sawn off’. He also argues that the
WTO must be about mutual gains in trade, whereas intellectual prop-
erty protection is a tax on poor countries’ use of knowledge, constitut-
ing a wealth transfer to the rich countries. ‘We were turning the WTO,
thanks to powerful lobbies, into a royalty-collection agency, by pretend-
ing, through continuous propaganda that our media bought into, that
somehow the question was “trade related” ’, Bhagwati remarked. The
review of TRIPS should therefore include on the agenda the question of
its removal from the WTO so that the trade organisation can return to its
mission of promoting balanced trade relations.
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13
India’s Plant Variety Protection and
Farmers’ Rights Legislation
Suman Sahai

The Indian Parliament has finally passed the Plant Variety Protection
and Farmers’ Rights Act (2001). Its passage has ended a long and arduous
struggle waged for the recognition of the rights of farmers in India’s 
sui generis legislation. India has now put in place a law to grant plant
breeders’ rights on new varieties of seeds, for the very first time. It has
simultaneously provided for farmers’ rights.

A law granting plant breeders’ rights was necessitated by the commit-
ments that India made in the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) when it ratified the Uruguay GATT
Round in 1994. Article 27.3(b), which deals with the protection of new
plant varieties, offers three options. Protection may be granted by a
patent, an effective sui generis system or by a combination of the two.
The sui generis system refers to the grant of plant breeders’ rights. The
precise type of system is not defined, except to say that it should be
effective. India ultimately opted for the sui generis option but not with-
out a determined struggle by civil society to stop seed patents.

What started as a Bill heavily loaded in favour of breeders and falling
far short of protecting the rights of farmers has now got a reasonable sec-
tion on farmers’ rights. This is the result of a determined and sustained
campaign by civil society groups, spearheaded by Gene Campaign. We
have insisted since 1993, when the Uruguay Round was concluded, that
if the status quo has to be changed in India and we have to grant plant
breeders’ rights, our legislation will also have to grant strong farmers’
rights.

Gene Campaign’s demand has been for a concept of farmers’ rights
that would allow the farming community to retain the same control
over seed production and use that it has always had. As against the
widely articulated demand that farmers’ rights should constitute the
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right to save seed from the harvest to sow the next crop (plant-back
rights), Gene Campaign’s position has been different. We have main-
tained that plant-back rights were no rights, only exemptions. Such
exemptions, sometimes referred to as farmer’s privilege, were allowed
under the International Union for the Protection of New Varieties of
Plants (1961) (commonly referred to as UPOV, its French acronym) and
were limited to plant-back rights in varying degrees. In some UPOV mem-
ber countries, France for example, limited exemptions were granted to
farmers while in others, such as Greece, these were more generous.
Exemptions for farmers were retained till the 1978 version of UPOV. They
have been considerably diluted since. After the last amendment in 1991,
exemptions for farmers are no longer a matter of course. They have been
made optional and are subject to the consent of the breeder.

Gene Campaign has insisted that Indian law has to grant well-defined
rights and not just provide beggarly exemptions to its farmers. These
rights have to be recognised because of the past and present contri-
butions made by the farming community to the conservation of agro-
biodiversity and the role of farmers as dynamic breeders of new varieties
which anchor the food security of the world.

To make certain the farmer does not get displaced by companies as a
seed producer, the key element was to ensure that the farmer retained
the right to sell seed to other farmers, even if the variety was protected
by a breeder’s right. This right to sell seed is crucial to maintaining the
livelihood basis of the farming community and the nation’s self-reliance
in agriculture. This clause, the right to sell seed, was the most fiercely
resisted and was till now the major bone of contention. In addition to
this, as part of farmers’ rights, we wanted payment for the use of far-
mer varieties and their informed consent to any use. We also wanted 
compensation for the farmer if poor-quality, spurious seeds led to crop 
failure.

A note on the campaign

The campaign for getting strong farmers’ rights began at the conclusion
of the Uruguay Round, as soon as the Indian government opted for
the sui generis option under TRIPS. Gene Campaign worked with every
new government that came, demanding a re-opening of the draft legis-
lation and presenting our version of farmers’ rights. The media cam-
paign included writing articles in the English and vernacular press,
exposing the official draft as bogus and detrimental to farmers, and
explaining what kind of farmers’ rights were needed in India and why.
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We lobbied members of Parliament and State Assemblies, framed ques-
tions for MPs to raise in Parliament and prepared briefing documents
for Joint Parliamentary Committees on the crucial need for farmers’
rights. We mobilised public opinion by organising information meet-
ings with rural people and local opinion-builders at the district and
block levels.

In order to sustain the campaign, we produced very simple literature
in regional languages. This was used by the roughly thirty-five Gene
Campaign Core Groups in seventeen states, to educate rural people
about their rights and to form the basis of their demonstrations,
protests, memoranda and petitions to demand farmers’ rights in a com-
prehensive form. These booklets and pamphlets were shared with other
groups and unions. Campaign strategies included postcard and signature
campaigns flooding the Agriculture Ministry. We held meetings in the
constituencies of important MPs opposed to farmers’ rights in order to
apply the pressure of their voters on them. Seminars, workshops and dis-
cussions amongst farmers, scientists and policy makers were organised
in many states. Gene Campaign Core Groups worked with many volun-
tary groups and some farmer unions in the states. Some of these are: the
Abhinav Vikas Samiti in Bihar and Jharkhand; Kamraj Foundation and
Sahitya Parishad in Kerala; Centre for Environmental Concerns, Andhra
Pradesh; Centre for Environmental and Agricultural Development, Uttar
Pradesh and Delhi; Vikas Manch in Karnataka; MS Swaminathan
Research Foundation, Tamil Nadu; North Eastern Network in Assam,
Meghalaya, Manipur and Nagaland. We worked with farmer organisa-
tions such as Kissan Morcha in Uttar Pradesh, Bihar and Rajasthan,
Shetkari Sangathana in Wardha, Kissan Sabha in Haryana, and Punjab
and the Sanyukta Kissan Sangh. Begun in 1994, we persevered with 
the campaign for seven years till we finally got a decent law on farmers’
rights.

Importance of farmers’ right to sell seed

The pivotal importance of the farmer having the right to sell (not save,
not exchange, but sell) seed has to be seen in the context of seed pro-
duction in India. In India, the farming community is the largest seed
producer, providing about 85 per cent of the country’s annual require-
ment of over 6 million tons. If the farmer were to be denied the right to
sell, it would result in a substantial loss of income for him or her. But far
more importantly, such a step would displace the farming community
as the country’s major seed provider. The only replacement, if this were



to happen, would be the large life-science corporations. Budget cuts have
seriously weakened the capacity and output of the other player in India,
public research institutions. Globally, the agro-chemical giants turned
life-science corporations are emerging as the largest seed producers in
the industrialised nations. In Europe and the US, as also in Canada,
Australia, New Zealand, Japan and, to a lesser extent, Korea and some
Latin American countries, seed production is now in the hands of these
corporations. Control over the seed sector was established by the simple
expediency of buying up all the smaller seed companies. In India such 
a strategy cannot work because there are simply no seed companies of
any significance or size that can be bought and that would transfer their
market share to the multinational corporation (MNC) that bought it.

In India, a strategy to control seed production would have to rest on
knocking the farmers out of the market by some other means. Since they
are not organised in a company that can be purchased, this can only be
done by legally taking away their right to sell seed. If the farmer can be
stopped by law from selling seed (and by implication, producing seed),
the market automatically becomes available to the next alternative, the
MNC. This is precisely why the Farmers’ Rights clause in the Indian plant
variety protection legislation has been the subject of such a tussle between
the seed industry and pro-farmer groups such as Gene Campaign.

Weak farmers’ rights will allow seed corporations to dominate the
seed market. Strong farmers’ rights keep the farming community alive
and well as viable competitors and an effective deterrent to a takeover of
the seed market by the corporate sector. Control over seed production is
central to self-reliance in food. The need for this self-reliance cannot be
over-emphasised. Food security is at the forefront of national security. 
A nation that does not produce its own seed and its own food cannot be
a secure nation. An analysis of the salient features of the legislation is
given below.

Farmers’ rights in the new law

The new law recognises the farmer not just as a cultivator but also as a
conserver of the agricultural gene pool and a breeder who has bred sev-
eral successful varieties. Farmers’ Rights (s. 39, clause (iv)), in part reads
as follows:

The farmer … shall be deemed to be entitled to save, use, sow, resow,
exchange, share or sell his farm produce including seed of a variety
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protected under this Act in the same manner as he was entitled
before the coming into force of this Act.;

Provided that the farmer shall not be entitled to sell branded seed of
a variety protected under this Act.

Explanation: for the purpose of clause (iii) branded seed means any
seed put in a package or any other container and labelled in a manner
indicating that such seed is of a variety protected under this Act.

This formulation allows the farmer to sell seed in the way he has
always done, with the restriction that this seed cannot be branded with
the breeder’s registered name. In this way, both farmers’ and breeders’
rights are protected. The breeder is rewarded for his innovation, but
without being able to threaten the farmer’s ability independently to
engage in his livelihood, and supporting the livelihood of other farmers.

Why will the farmer buy seeds of a variety under breeders’ rights? The
answer lies in the fact that the farming community is dynamic and con-
stantly looks for better/different varieties of seeds to experiment with.
Farmers will, if they can, try out new varieties being offered, procuring
seed either from seed shops or from exhibitions organised by public
research institutions. There is no reason why this will change. In India
so far there has been no restriction on the movement of seed. Once
bought, the seed belongs to the farmer, to do what he wants with. Since
these conditions would have changed with the introduction of breed-
ers’ rights, it was important to secure legally the rights of farmers so that
they can continue to experiment with new varieties without any threat
to their self-reliance.

Other kinds of protection for the farmer

Apart from the right to sell the non-branded seed of protected varieties,
the rights of farmers and local communities are protected in other ways
as well. There are provisions for acknowledging the role of rural commu-
nities as contributors of land races and farmers’ varieties in the breeding
of new plant varieties. Breeders wanting to use farmers’ varieties for creat-
ing Essentially Derived Varieties (EDVs) cannot do so without the express
permission of the farmers involved in the conservation of such varieties.
EDVs are those varieties which are more or less (essentially) the same as
the parent variety except for very minor changes. For example, Bt cotton
(an EDV) is a cotton variety identical to its parent except for the single
difference of containing a bacterial gene from the Bacillus thuringensis.
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Anyone is entitled to register a community’s claim and have it duly
recorded at a notified centre. The possibility of this kind of intervention
enables the registration of farmers’ varieties even if the farmers them-
selves do not register their varieties because of illiteracy or lack of aware-
ness. If the claim on behalf of the community is found to be genuine, a
procedure is initiated for benefit-sharing so that a share of profits made
from the use of a farmers’ variety in a new variety goes into a National
Gene Fund.

Disclosure

Other details supportive of the rights of farmers are the explicit and
detailed disclosure requirements in the passport data1 required at the
time of applying for a breeder’s certificate. Concealment in the passport
data will result in the breeder’s certificate being cancelled.

GURT (terminator) forbidden

Breeders will have to submit an affidavit that their variety does not con-
tain a Gene Use Restricting Technology (GURT) or terminator technology
(varieties the subject of GURT have had a gene function switched off).

Exemption from fees

Farmers will be entitled to examine documents and papers or receive
copies of rules and decisions made by the various authorities, without
paying any fees. Such fees are payable by all other people.

Protection against innocent infringement

The legislation has also attempted to address a concern voiced in several
quarters that when the new system of plant breeders’ rights is imposed
for the first time, there may be cases of innocent infringement of breed-
ers’ rights. Section 43 specifies that the farmer cannot be prosecuted for
infringement of rights specified in the Act if he can prove in court that
he was unaware of the existence of such a right.

Clauses that need improvement

Benefit-sharing

The use of farmers’ varieties to breed new varieties will have to be paid for.
Revenue will flow into a National Gene Fund. Despite its good intentions
of protecting the interests of the farming community, the formulation of
this section (s. 46.2(d)) is likely to create problems in implementation
because the drafting is poor, even incomplete. The Gene Fund should 
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be the recipient of all revenues payable to the farming community
under various heads. Farming communities should collectively, rather
than individually, access this money, except in clear cases where an
identifiable farmer’s variety has been used. Farmers should have the
right to decide how this money, which they have earned, will be spent.
The use of the money should not be restricted to conservation or for
maintaining ex-situ collections.

The method for fixing and realising benefit-sharing should be made
simpler and easier to implement. One approach to fixing benefit-sharing
could be a system of lump-sum payments, based for example on (pro-
jected) volume of seed sale.

Protection against bad seed

In providing a liability clause in the section on farmers’ rights, the farmer
in principle is protected against the supply of spurious and/or poor-qual-
ity seed leading to crop failures. At present there is too much left to the
discretion of the Plant Variety Authority which will fix the compensa-
tion. This will lead to arbitrary decisions and should be amended. If it is
proven that the breeder has made false claims and that as a result the
farmer has suffered a crop failure, then compensation should be awarded
amounting to at least twice the projected harvest value of the crop.
Compensation should be large enough to be a deterrent. In addition, 
a jail term should be provided if the breeder repeats the offence.

Breeders’ rights

Breeders’ rights over the varieties they have developed are more than
adequately protected by the legislation. On registration, the breeder has
rights of commercialisation for the registered variety either in his/her
own person or through anyone he or she designates. These rights include
the right to produce, sell, market, distribute, import or export a variety,
in short, full control over the formal marketing of a variety. The strong
protection granted to a plant breeder can be seen in the section dealing
with infringement of a breeder’s right where punishment in the form of
substantial fines and jail terms has been prescribed for infringement.

Penalties for infringing breeders’ rights

Violation of a breeder’s right applies at several levels. It applies to the
variety itself and also to its packaging. Legally, a similar-looking package
to the breeder’s will be considered as ‘Passing Off’ and so actionable.
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Anyone other than the breeder naturally cannot use the registered name
or denomination. The use of the same or similar name in any way, by
action or even suggestion, will constitute a violation and is punishable.

Breeders’ rights have been strengthened to the extent that if there is
mere suspicion of violation or infringement, the onus of proving inno-
cence is placed on the alleged violator. In any prosecution for falsely
using a denomination, the burden of proof is reversed and it is incum-
bent on the alleged violator to prove that the consent of the breeder 
was obtained. This needs to be changed. The normal course in law is for
the accuser to furnish proof for the accusation and there is no reason 
in this case to depart from this long-established principle of civil and
criminal law.

Penalties range from Rs 50 000 to Rs 10 lakh as well as a jail term with
a minimum of 3 months to a maximum of 2 years, depending on the
severity of the damage caused. If the violator is actually selling, offering
for sale or merely in the possession of a registered variety belonging to
someone else, the jail term applicable will not be less than 6 months,
going up to 2 years. If the offence is repeated, the minimum jail term
prescribed is one year, extending to three years and the fine starts at 
Rs 1 lakh and may go up to Rs 20 lakh.

Rights of researchers

The Act contains provisions dealing with researchers’ rights. These
allow scientists and breeders to have free access to registered varieties 
for research and for creating other, new varieties. The breeder cannot
intervene except when the registered variety needs to be used repeatedly
as a parental line. In that case authorisation is required.

Protection of public interest

In the public interest, certain varieties may not be registered if it is
believed that the prevention of commercial exploitation of such a variety
is necessary to ‘protect order or public morality or human, animal and
plant life and health or to avoid serious prejudice to the environment’.

Compulsory licensing

The Act provides for the granting of a compulsory licence if it is shown
that the reasonable requirements of the public for seeds have not been
satisfied or that the seed of the variety is not available to the public 
at a reasonable price. The breeder is entitled to file an opposition but,
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should the charge be valid, the breeder may be ordered by the Authority
to grant a compulsory licence under certain terms and conditions,
including the payment of a reasonable licence fee. A compulsory licence,
however, will not be awarded if the breeder can demonstrate reasonable
grounds for his or her inability to produce the seed.

After plant-variety legislation, what next?

The next step is to decide through which international platform India
will interact with other nations. The Indian government is a great
votary of joining the UPOV system which is practically inimical to the
needs of developing countries. It is likely that the new Indian law, with
its reasonably strong farmers’ rights, will raise issues of consistency with
UPOV. UPOV does not acknowledge strong farmers’ rights and granting
the right to sell seed of a variety protected by a breeder’s right will in all
likelihood be inconsistent with UPOV standards.

Gene Campaign has been lobbying against India joining UPOV,
pleading that developing countries need to craft their own platform in
order to address their special needs, which are very different from the
needs and requirements of industrialised countries for whom UPOV was
developed.

CoFaB, a developing country alternative to UPOV

Along with the Centre for Environment and Agriculture Development,
we have drafted an alternative treaty called the Convention of Farmers
and Breeders (CoFaB). CoFaB has an agenda that is appropriate for devel-
oping countries. It reflects their strengths and their vulnerabilities and 
it seeks to secure their interests in agriculture and fulfil the food and
nutritional security goals of their people.

Unlike the provisions of UPOV, CoFaB seeks to fulfil the following
goals:

● Provide reliable, good-quality seeds to the small and large farmer;
● Maintain genetic diversity in the field;
● Provide breeders of new varieties with protection for their varieties in

the market, without prejudice to the public interest;
● Acknowledge the enormous contribution of farmers to the identifica-

tion, maintenance and refinement of germplasm;
● Acknowledge the role of farmers as creators of land races and tradi-

tional varieties which form the foundation of agriculture and modern
plant breeding;



● Emphasise that the countries of the tropics are germplasm-owning
countries and the primary source of agricultural varieties; and

● Develop a system wherein farmers and breeders have recognition and
rights accruing from their respective contribution to the creation of
new varieties.

Many of these features, like the role of the farmer as a breeder and a
conserver, are part of the new Indian legislation, as is the farmer’s right
to share in the benefits derived from new varieties bred using farmers’
varieties and land races. The farmer’s right to reliable, good-quality
seeds has been included in the law by providing a liability clause which
will ensure compensation if the seed is of poor quality and fails to 
perform.

The UNDP Human Development Report (1999) has commended
Gene Campaign’s Convention of Farmers and Breeders as an alternative
to UPOV. It describes CoFaB as a ‘strong and coordinated international
proposal which offers developing countries an alternative to following
European legislation by focusing legislation on needs to protect farmers’
rights to save and reuse seed and to fulfil the food and nutritional secu-
rity goals of their people’.

Gene Campaign’s purpose in drafting an alternative to UPOV was to
provide the basis for a discussion on a non-UPOV platform for develop-
ing countries. Once there is a comprehensive analysis and critique of it
and a consensus emerges among developing countries, it will not take
long to come up with a final version of CoFaB.

India’s Plant Variety Protection and Farmers’ Rights Act provides
rights to farmers and breeders and acknowledges the contributions of
both. In India, as in all developing countries, many farmers are active
breeders. Their innovation has to be respected and rewarded and provi-
sions have been made in the new law to grant breeders’ rights to farmer
breeders. The new Indian law is far better adapted to the reality of devel-
oping country agriculture and more protective of its vulnerabilities than
any version of UPOV. It is to be hoped that this law will prompt other
developing countries to reject the UPOV model and develop their own
sui generis system, one suited to their needs and requirements.

Note

1. The term passport data refers to information about a plant including its type,
origin, history and ownership.
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14
Defending the Public Interest in
TRIPS and the WTO
Sol Picciotto

Should TRIPS stay in the WTO?

This chapter aims to discuss some of the defects of the World Trade
Organization (WTO) as they affect the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS). The criticisms of TRIPS
detailed in other chapters in this book demonstrate how it is potentially
damaging to global public welfare. However, the alternatives to TRIPS
could be even more harmful, since developing countries would be 
even more vulnerable to unilateral pressures and sanctions, and coerced
bilateral agreements.

The central concern for any multilateral framework for intellectual
property rights (IPRs) is that it should enable the scope of IPR protection
to be defined by public welfare criteria. I suggest that it is from this per-
spective that we should consider whether TRIPS should remain in the
WTO, and under what conditions. I suggest that this requires at a mini-
mum some significant reforms of the WTO, particularly to rescue TRIPS
and the WTO from the damaging effects of their capture by private
interests.

Justifying IPRs: is a global public welfare standard possible?

IPRs are a very peculiar institution. They are a grant by the state of an
exclusive right over intellectual creations, which creates a monopoly
over intangible assets. This artificially created scarcity is in many ways
inappropriate for knowledge-based assets, since they do not deplete
when shared. In fact, both new technology and artistic and literary
works provide the greatest social benefits by being widely diffused.
Public availability enhances both pleasure and profit, since diffusion
also reduces the marginal costs of further innovation. This is also true
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from the viewpoint of the originator, who rarely has an interest in con-
cealing her or his creations. Originators also have other concerns, which
can be protected in various ways, such as obtaining recognition for their
contribution, and safeguarding the integrity of their creations (some-
times referred to as ‘moral’ rights).

Economists have therefore always had difficulty finding adequate jus-
tifications for these exclusive rights (Plant, 1934; Drahos, 1999). The
common rationale refers to the need for an economic incentive to
encourage innovation. However, closer examination of the socioeco-
nomic processes of innovation and creativity shows that many of the
justifications for IPRs are weak at best (see Stuart MacDonald, Chapter 2
in this book). The main spur to innovation is the ‘first-mover’ advan-
tage, which ensures a higher rate of profit for leading-edge firms until
the innovation becomes generalised. This does not require the artificial
creation of monopoly rights. It is therefore paradoxical that the WTO,
which is supposedly geared to stimulating economic efficiency through
open markets, should establish obligations aiming at high levels of 
protection of monopoly rights. Furthermore, successful innovation
depends on collective effort, much of which needs to be publicly funded
or supported and to take place through an open exchange of ideas.

Thus, any valid justification for IPRs is much more limited, as a right
of appropriation giving the originator sufficient protection to allow and
encourage commercialisation. It is therefore vital that the extent of the
monopoly should be limited, and balanced by obligations to ensure the
optimum social benefit from diffusion. It is especially important to
ensure such a balance since IPRs are generally exploited not by authors
or inventors, whose creativity they are supposed to reward, but by large
information-based corporations.

The balance between the rights of appropriation and obligations to
ensure diffusion should be determined by public welfare criteria. This is
not easy, since the super-profits which result from monopoly rights
have always made the process of legislating on IPRs subject to intensive
lobbying by private interests. It is even more difficult to strike this bal-
ance for global public welfare, given the very big differences in socio-
economic conditions between countries. When the modern systems of
IPRs emerged during the early nineteenth century in the main capitalist
countries, they generally required only national criteria of origination.
This in effect encouraged the free importation of foreign inventions and
books, which today is denounced as piracy. Only gradually did the main
developed countries agree reciprocal recognition, culminating in the
multilateral agreements establishing the Paris Industrial Property Union
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of 1883 (Plasseraud and Savignon, 1983), and the Berne Copyright Con-
vention of 1886 (Ricketson, 1987). Nevertheless, the USA, which has now
appointed itself the main global policeman of IPRs, refused copyright
protection for foreign works until 1891, to protect local low-cost publish-
ing (Barnes, 1974), and did not become a Party to the Berne Convention
until 1989, at the same time that it placed the issue of IPRs on the agenda
of the Uruguay Round. It seems that the late converts may be the most
fervent apostles.

WTO: market access, regulation and the rule of law

The aim of inserting IPRs into the broader multilateral framework of the
WTO was to overcome the difficulties of reaching consensus within a
single-focus organisation such as WIPO, because of lack of reciprocity
between countries which are mainly importers and those which are
mainly exporters of information-based products and services (Ryan,
1998). This information gap exists mainly between developed and
developing countries. Developing countries only reluctantly accepted
the Uruguay Round package of trade-offs between improved market
access for traded goods (textiles and agricultural products) and IPR pro-
tection. The danger is that they will be obliged to grant rights which
facilitate TNCs’ control over new knowledge-based industries, while
their access to markets for old-industry products remains restricted.

TRIPs has placed IPRs firmly within the WTO’s machinery, which is
geared towards imposing ‘disciplines’ on national state regulation to
ensure ‘market access’. Advocates of neo-liberalism claim that these
obligations do not restrict a state’s right to regulate, provided it does not
discriminate in favour of domestic firms. However, the experience
under GATT has been that any regulatory differences are seen as an
obstacle by foreign firms seeking access to a market, and the validity of
national regulations has to be justified by stringent criteria, in particular
the ‘least-trade-restrictive’ test. Even where GATT recognises a specific
exception, as it does for IPRs in Article XX(d), it is hard to reconcile the
conflict between the National Treatment obligations of Article III and
the right to regulate under Article XX (Evans, 1996). For example, it
could be argued that a requirement for local working of patents is neu-
tral, but foreign patent owners would argue it discriminates against
them and is protectionist of local industry.

Thus, the WTO agreements also entail a shift towards international
harmonisation of regulation, by requiring states to adopt internal regu-
lations based on international standards. It is not surprising that this



has made the WTO the focus of debates and conflicts about globalisa-
tion. This raises three main issues for the WTO as an institution:

ii(i) the ‘linkages’ between the WTO and related regulatory regimes
(especially standard-setting bodies);

i(ii) the tension between uniformity and appropriate diversity inherent
in the slippery concept of harmonisation; and

(iii) the accountability, transparency and responsibility of the WTO as 
a public institution.

The ‘linkages’ issue has been mainly associated with the debate about
the ‘social clause’, in which it has been widely asserted that the ILO, 
not the WTO, is the appropriate body for labour standards. Equally, one
of the criticisms of TRIPS is that WIPO should be the relevant body for
IPRs. It can also be said that the Codex Alimentarius Commission is the
relevant body for food safety standards, and the ISO and other bodies
for technical standards. In practice, the WTO does not replace these
other organisations, but the problem is that it has been placed in a pow-
erful position towards them. A key issue for the future role of the WTO
in global governance is whether it can develop truly cooperative rela-
tionships with such related organisations, rather than assuming that
international trade should dominate all other concerns.

Perhaps the key element of the power of the WTO is that it can autho-
rise the application of trade sanctions for breach of any of its agreements,
under the procedures laid down in its Dispute-Settlement Understanding
(DSU). This innocuous-sounding arrangement, developed as a form of
political-diplomatic mediation and arbitration under the GATT, has
become a world economic court in all but name (Weiler, 2000). It is also
central to the legitimation of the WTO. As its new Director-General, Mike
Moore has put it,

At the WTO, governments decide, not us … We do not lay down 
the law. We uphold the rule of law. The alternative is the law of the
jungle, where might makes right, and the little guy doesn’t get a look
in. (Moore, 2000)

However, to paraphrase Clausewitz, law may be the pursuit of trade 
politics by other means. The rules governing the global economy are 
in fact laid down at the WTO, and in practice its complex systems 
of agreements and regulations are made and administered by unelected
technocrats, whose activities are occasionally given political approval
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by semi-informed Trade Ministers. The WTO can’t claim legitimacy
merely because it acts through law, if the processes for making and
applying those laws lack transparency, responsibility and accountability
to the public (Picciotto, 2001). Further, when law is used to define and
enforce economic rights, it can reinforce the rights of the economically
strong, the haves against the have-nots. It also gives considerable power
both to those who make the rules and to those who interpret them, the 
adjudicators.

The two issues, linkages and the legitimacy of WTO law, are power-
fully combined in the important provisions on ‘cross-retaliation’ in the
DSU. These govern the circumstances in which trade sanctions can be
applied for a violation of any of the WTO’s rules. The inclusion of TRIPS
in the WTO will leave developing countries open to trade sanctions if
they are found deficient in implementing any provision of TRIPS. The
converse is also possible, and a developing country may be allowed to
withdraw protection for IPRs of a developed country which is found to
have violated trading rules.1 In principle, ‘cross-retaliation’ under the
DSU is only allowed if sanctions in the ‘same sector’ would be ‘impracti-
cable or ineffective’.2 Thus, a state which fails to rectify measures found
to be in breach of the patent provisions of TRIPS should, in principle, be
subject to sanctions in respect of patent rights. However, cross-retaliation
against a developing country’s trade exports is likely to be approved
under WTO rules, since withdrawal of IPR protection would be consid-
ered ineffective, precisely because few IPRs are owned by people or insti-
tutions in developing countries.

Furthermore, a developed country complaining of breach of TRIPS is
likely to be able to show some hindrance also to a potential market in
goods. This is enough to give the complaining state complete freedom
to apply sanctions entirely to imports of goods, without even the need
for approval as cross-retaliation, under the WTO rules as they were inter-
preted in the Bananas dispute. Following that decision, the US was able
to retaliate against the EU’s Bananas regime entirely against imports of
goods from the EU, even though its complaint mainly concerned trade
in services.3 In contrast, Ecuador had to justify cross-retaliation by sus-
pension of its obligations towards the EU under TRIPS, and this was 
permitted only to the extent that suspension of concessions in traded
goods and wholesale trade services would be insufficient.4

These inequities show that the rules concerning cross-retaliation, and
the freedom given to the complaining state to select sectors against
which to retaliate, should be reconsidered in the review of WTO dispute
settlement.
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Private rights or public interests?

The WTO is especially unsuited to the evaluation of the desirable scope
of IPR protection because of its domination by private interests.
Defenders of the WTO argue that national state regulation tends to be
protectionist because it is the product of the ‘capture’ of states by special
interests. For example:

Free trade and democratic government face a common obstacle – the
influence of concentrated interest groups … The WTO and the trade
agreements it administers act to restrain protectionist interest
groups, thereby promoting free trade and democracy. (McGinnis and
Movesian, 2000, p. 515)

However, a far bigger danger is the converse: the deployment of free-
trade rhetoric to secure the capture of the WTO by private interests, and
thus to restrict the regulatory powers of democratic states. This pattern
originated in US trade policy, with the establishment of the office of US
Trade Representative (USTR), and the development of its powers and
duties to open foreign markets for US firms under the provisions of the
now-notorious s. 301 of the Trade Act.5 This was extended to intellec-
tual property in 1984 and strengthened by introducing the ‘Special 301’
annual review procedures in 1988.6 It has been well documented that
the capture of US trade policy by the pharmaceutical and media firms
obtained the deployment of s. 301 of the Trade Act in support of strong
intellectual property protection, and the insertion of TRIPS in the WTO
(Ryan, 1998).

In principle, the WTO multilateral framework provides some defence,
for WTO member states, against purely unilateral actions. However, the
rejection of the EC complaint against s. 301 allows the US to continue
to use it, based on US undertakings that the WTO dispute-settlement
procedures will be complied with where they are relevant. This effec-
tively allows the US (and for that matter the EU) to put pressure on
states on IPR issues beyond the scope of TRIPS, provided they don’t
involve breaches of WTO obligations. Developing countries should
adopt a common stand to resist bilateral pressures and insist that TRIPS
be treated as a maximum and not a minimum.

In any case, the EC complaint did not tackle the pernicious way in
which the s. 301 procedure in effect makes the USTR an agent for busi-
ness firms in bringing WTO complaints. The procedure allows any
‘interested person’ to petition the USTR, and although the USTR has 
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discretion in deciding whether to investigate, it is unlikely to refuse a
petition by an important US firm. If an investigation finds a violation of
US rights under a trade agreement or international law, the USTR is
required to take action. Where a WTO agreement is involved, this
means a WTO complaint must be filed.

Moreover, the mercantilist character of WTO bargaining, and the
adversarial nature of its dispute-settlement procedures, induce a tit-for-tat
mentality in governments. They tend to see their role as being to support
‘their’ firms and industries, although in the guise of upholding the law.
Thus, the European Commission followed the US in introducing proce-
dures encouraging business interests to bring complaints, which further
strengthens their power to dictate the agenda of trade policy. In 1984 the
EC adopted its version of s. 301, the New Commercial Policy Instrument
(NCPI: see Zoller, 1985), which was replaced after the Uruguay Round
from 1995 by the Trade Barriers Regulation (TBR: EC 3286/94).

The European authorities point out that unlike s. 301, the TBR aims
only at enforcing rights under international agreements, and does not
allow actions which are unilateral or aimed at forcing new concessions
(van Eeckhaute, 1999, p. 200 fn. 4). Nevertheless, it is advertised as pro-
viding a means for private parties to trigger trade complaints, and was a
key element of the Market Access Strategy launched by Leon Brittan in
1996, aiming to take the offensive in response to the spate of WTO 
complaints launched by the USA.7 In practice, the main procedure used
for trade complaints has been that under Article 133 of the EC Treaty.8

However, the TBR procedure allows a firm (if supported by the
Commission) to override political opposition by a blocking minority of
member states in the Article 133 Committee.9 Thus, a complaint by
German aircraft manufacturer Dornier, against Brazil’s export financing
scheme as applied to aircraft, was brought under the TBR, since the
Commission could see that there would be opposition in the Article 133
Committee from member states with firms acting as suppliers to the
Brazilian aircraft producers (van Eeckhaute, 1999, p. 211).

The encouragement that these provisions give to firms to articulate
their commercial interests in terms of market access rights has undoubt-
edly contributed to the rapid growth of complaints under the DSU.
Even under TRIPS, although transition periods delayed its coming 
into force, there has been a high level of disputes. In its first 6 years, 23 
complaints have involved TRIPS (out of 231 in total), 5 Panel reports
(out of 53), and 1 Appellate Body report (out of 32).10 In effect, all have
been initiated by either the USA or the EU,11 and most complaints so far
have been between developed countries, since they had the shortest

230 Defending Public Interest in TRIPS and WTO



Sol Picciotto 231

transition periods for implementing TRIPS. However, important cases
have been brought against India and Brazil to enforce the special pro-
tections during the transitional period, and the US was quick to initiate
complaints against Argentina and Brazil once their transitional periods
expired.

The WTO’s DS mechanism is supposed to help states resolve trade 
disputes amicably, but converting private interests into public claims
seems to have exacerbated economic conflict, especially between the
two major trading blocs, the USA and the EU. There is little evidence
that governments are heeding the admonition of s. 3.7 of the DSU that
‘Before bringing a case, a Member shall exercise its judgement as to
whether action under these procedures would be fruitful.’ Since these
are governmental acts, brought in the public interest, the decision to
initiate a complaint should be subject to democratic scrutiny. Instead, it
is treated as an executive decision, usually taken by officials, with the
support of politicians.12 This again shows the lack of transparency and
accountability of the procedures for regulating international economic
relations.

However, effective democratic evaluation of whether a trade com-
plaint should be initiated is hindered by the view that this simply
involves enforcement of private legal rights. Indeed, some argue that
the WTO’s market access obligations should be treated as rights directly
enforceable by private parties in domestic courts (Petersmann, 1998).
This could occur as a matter of domestic constitutional law of any mem-
ber state, if the WTO agreements could be considered as ‘self-executing’
or having direct effect. Until now this has not generally been the case,
in particular in the EU where the European Court of Justice has over the
years rejected claims that either GATT or the WTO agreements have
direct effect in EC law.13 However, in a recent case involving an alleged
trademark violation, the ECJ’s Advocate General accepted the claimant’s
argument that Article 50 of TRIPS (specifying provisional measures for
IPR enforcement) should be regarded as having direct effect within
national law, thus overriding any conflicting provision (in this case, in
Dutch law). The ECJ itself refused to go so far, although it did suggest
that national laws should as far as possible be interpreted to comply
with WTO obligations.14

Property rights v. human rights

The view that private rights should be legally entrenched is also put for-
ward by some who argue for the ‘constitutionalisation’ of the global



232 Defending Public Interest in TRIPS and WTO

trading system. One version, put forward by Ernst-Ulrich Petersmann,
espouses a neo-liberal constitutionalism, which would enshrine the
‘freedom to trade’ as a fundamental right of individuals, legally enforce-
able through national constitutions in national courts (Petersmann,
1993). In this perspective, ‘equal rights of the citizens may offer the
most effective strategy for compensating the “democratic deficit” of
international organizations’ (Petersmann, 1998, p. 28). Petersmann puts
forward an explicitly neo-Kantian liberal view, which asserts that a new
era of world peace and prosperity can best be assured by the unrestricted
pursuit of economic benefits through trade, under an umbrella of prin-
ciples embodying individual cosmopolitan rights.

This ultra-liberal view assumes that the pursuit of individual self-
interest, especially through economic exchange, is ultimately beneficial
to all. Hence, the development of principles embodying individual
rights, and the adjudication of conflicting rights-claims, would be suffi-
cient to ensure universal consent and legitimacy. This would therefore
justify even the entrenchment of internationally agreed principles so as
to override national parliamentary supremacy, to secure the ‘effective
judicial protection of the transnational exercise of individual rights’
(Petersmann, 1998, p. 26).

Petersmann responds to the challenge of Seattle by accepting that
freedom of trade should also be accompanied by other human rights,
which should all be enshrined in the WTO ‘constitution’ (Petersmann,
2000). In his view, however, ‘Most human rights guarantees are about
individual freedom, non-discrimination, equal opportunities, and rule
of law’, and a difficulty of applying them in trade law is their neglect of
“economic liberties”’. His emphasis, however, is on rights of private
property and market freedoms. Thus, he points to the protection of
intellectual property rights in the TRIPS agreement (although, to his
regret, it does not refer to human rights law), and advocates in addition
the protection of competition and of the rights of ‘the general citizen in
maximizing consumer welfare through liberal trade’ (ibid. 21–3).

The constitutionalisation of the WTO and other international eco-
nomic institutions by the introduction of human rights is also advo-
cated by some NGOs and others in the human rights community
(Mehra, 2000). They also regret that human rights, as they have devel-
oped historically, have been most strongly articulated in the ‘first gener-
ation’ civil and political rights, while the ‘second generation’ economic,
social and cultural rights are often considered to be aspirations at best;
and ‘third generation’ collective rights such as self-determination and
sustainable development are hard to operationalise as enforceable rights.



However, this view of economic rights is very different from Petersmann’s.
It is significant that the right to property has been considered a civil rather
than an economic right, and that this is the only positive economic right
recognised by Petersmann, the remainder are ‘liberties’. This ignores the
rather fundamental economic questions of access to land and natural
resources, shelter, food and work, let alone cultural rights. It is these that
are generally treated as aspirational or unenforceable rights, which of
course are those of the have-nots. Thus, a view of human rights based 
on the right to property and market freedoms would simply have the
effect of legitimising socioeconomic inequalities.

Nevertheless, a serious effort is being made to counterbalance neo-
liberal globalisation by the assertion of universal human rights norms.
This entails counterposing the neo-liberal view of human rights with
one based on the broader concepts of economic, social and cultural
rights developed in the past few decades through the UN and other 
bodies. This suggests that substantive issues in international economic
regulation should be viewed in the light of human rights norms (Oloka-
Onyango and Udagama, 2000). In relation to TRIPS agreement, for
example, the Sub-Commission on the Promotion and Protection of
Human Rights of the UN Commission on Human Rights, approved a
Resolution in August 2000 (UN Commission, 2000), affirming that:

the implementation of TRIPS Agreement does not adequately reflect
the fundamental nature and indivisibility of all human rights, includ-
ing the right of everyone to enjoy the benefits of scientific progress
and its applications, the right to health, the right to food, and the
right to self-determination, there are apparent conflicts between the
intellectual property rights regime embodied in TRIPS Agreement, on
the one hand, and international human rights law, on the other;

and consequently urging governments and international organisations
to integrate into their legislation, policies and practices:

provisions, in accordance with international human rights obliga-
tions and principles, that protect the social function of intellectual
property.

This certainly helps to provide another perspective on the ways in
which international economic regulations are formulated, interpreted
and implemented into legal obligations.
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However, it is also clear that ‘human rights’ are contestable, not
immutable concepts. They may therefore open up space for debate
about conflicting values underlying different rights-claims. In particu-
lar, property rights entail a balance between private rights of control
and public interests in the ‘commons’. Ultimately, how the balance is
struck between different conflicting rights-claims must be decided by
democratic political means. Thus, a recourse to human rights does not
resolve issues about the substantive content of international economic
rules, it merely shifts the debate to a different ground. Indeed, if human
rights norms are limited to liberal concepts of protection of private
property and individual liberty, they may inhibit important public pol-
icy concerns such as the alleviation of poverty, disease and hunger.

This is well illustrated by the constitutional challenge brought by phar-
maceutical firms against South Africa’s new medicine laws. Strikingly,
this case was based on claims of human rights violations, especially 
the deprivation of property without compensation.15 Certainly, strong
counter-arguments could be made,16 especially since the South African
constitution is in some respects post-liberal and recognises rights to
housing (Article 26), as well as healthcare, food, water and social security
(Article 27). These provisions place an obligation on the government to
take ‘reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of each of these rights’.
Few other constitutions provide such a basis to balance vested property
rights against the rights of the dispossessed. Even so, the collapse of the
case owed much to the global attention attracted by the access to the
medicines campaign, and the possibility of building international 
support around the issue of HIV-AIDS. In other contexts, the defence of
public policy against private interests will be much more difficult.

WTO rules and national sovereignty

A different approach would aim to ensure that WTO rules allow
national states sufficient scope to make their own judgements about the
public interest. This would resist pressures for economic globalisation to
override national and local political judgements about public welfare.
Thus, it has been stressed, especially by developing countries, that TRIPS
should be interpreted with flexibility, to avoid imposing a ‘one-size-fits-
all’ model for IPRs. On the other hand, supporters of IPRs have stressed
that TRIPS must establish a ‘high level’ of protection.

Certainly, as suggested above, what is meant by ‘harmonisation’ is a
central issue for the WTO. In general, the WTO Agreements establish

234 Defending Public Interest in TRIPS and WTO



standards against which national regulation should be evaluated, rather
than detailed rules for implementation into national law. Even TRIPS,
which is in many respects very specific about what national laws must
contain, leaves considerable leeway for states to tailor national laws and
policies to suit their own circumstances. It should be recalled that TRIPS
contains two kinds of obligation requiring national IP laws to comply
with international standards. First, it requires WTO members to apply the
main provisions of several multilateral treaties, in particular the Berne
and the Paris Conventions. In addition, the TRIPS Agreement itself con-
tains a number of minimum requirements for IP protection, for example
requiring copyright protection for computer programs (Article 10), and
patent protection for microbiological processes (Article 27.3(b)).

Significantly, however, TRIPS is non-prescriptive on the conditions for
the granting of private rights, but much more specific and detailed about
the procedures for enforcing those rights, and on the permissible limits to
private rights to safeguard the public interest. This is particularly impor-
tant in relation to patents. The basic provisions on patentability in TRIPS
Article 27 owe much to the draft Patent Harmonisation Treaty, which 
was abandoned in 1991 after six years’ work in WIPO.17 However, TRIPS
drafters essentially selected those provisions favouring patent owners,
many of which were actually strengthened compared to the 1991 WIPO
draft. Thus, TRIPS chose the more stringent options in the WIPO draft on
the 20-year minimum term, the requirement of product patents and the
reversal of the burden of proof for process patents; and the power for
states to limit patentability was somewhat more narrowly drawn, in par-
ticular by specifying that it does not extend to micro-organisms or to
non-biological or microbiological processes. On the other hand, although
TRIPS specifies the three basic conditions of patentability (novelty, inven-
tive step and industrial applicability/utility), these are not defined. Nor
does TRIPS make any attempt to clarify the all-important distinction
between a discovery and an invention. It is this laxity that has allowed
patent offices in some countries, notably the USA, to grant ‘patents on
life’, and to encourage biopiracy and the privatisation and commodifica-
tion of community knowledge and techniques. In this respect, there is 
a need for greater specificity and less flexibility in TRIPS.18 As presently
worded, the failure by a state to allow patenting of micro-organisms and
microbiological processes could result in a complaint under TRIPS,
whereas there is no basis for complaint about over-broad protection that
is due to lax interpretation of patentability requirements.

Where flexibility is important is in the interpretation of the limits on
the protection of private property rights to safeguard the public interest
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in access to new technologies and knowledge. The difficulty is that,
while the criteria for granting private rights are widely drawn, the scope
for states to limit these rights for public purposes is defined quite specif-
ically in TRIPS. This allows WTO review of any public-interest limits 
on IPRs enacted at national level. Indeed, the first two decisions on the
substantive provisions of TRIPS have done precisely that. In the EC
complaint, Canada Pharmaceuticals (WT/DS114/1), the Panel ruled that
the ‘limited’ exceptions allowed under Article 30 did not justify the
‘stockpiling’ provisions which allowed generic drugs manufacturers to
begin production before the end of the 20-year patent term, although
the ‘regulatory review’ exception is permissible. Similarly, in relation 
to copyright, the Panel struck down the US provisions allowing music
broadcasting without payment by small businesses, although it accepted
that the ‘homestyle’ exception could be regarded as one of the ‘special
cases which do not conflict with a normal exploitation of the work’ 
permitted by TRIPS Article 13.19

It is important that the WTO’s DS bodies should clarify their proper
role in these situations. It would be inappropriate for them to become in
effect an appeals court against decisions by national bodies, whether
legislatures, courts, or officials such as patent examiners. Their task is 
to apply the principles of WTO agreements such as TRIPS to review the
adequacy of national rules for trade purposes. Thus, interpreting
whether national provisions ‘do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the legitimate interests
of the rights-holder’, should not entail substitution of a WTO view of
the public interest for that of accountable national public bodies. Its
task rather is to review whether national provisions fall within a range
of possibilities that can be considered ‘normal’ or ‘reasonable’. In so
doing, it is vital to be sensitive to the role of national bodies in striking
the appropriate balance between protection of rights holders and the
public interest in free diffusion. In practice, it could be said that the
decisions in the US Copyright and Canada Pharmaceuticals cases did offer
a pragmatic compromise, in permitting some and invalidating other
exceptions.

However, some commentators have argued that the legitimacy of the
WTO DS system would be enhanced by the explicit acknowledgement
that it is not an appeals but a review process, and an articulation of 
its standard of review. Thus, Robert Howse puts forward a principle of
‘institutional sensitivity’ in relation to other bodies which may have 
a particular expertise or particular stake in the laws and policies which
come under WTO review (Howse, 2000, p. 62). Lawrence Helfer goes
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further, and proposes that WTO adjudication could usefully adopt the
principle of ‘margin of appreciation’ developed in the human rights
context by the European Court of Human Rights (Helfer, 1998, 1999).
This suggests that the ‘appropriate scope of supervisory review’ of an
international adjudicatory body should be ‘to review public decisions
for their conformity to certain standards and to grant a remedy if it
finds that there has been an unjustifiable breach of those standards’
(Macdonald, 1993, p. 84).

More broadly, the ‘margin of appreciation’ principle has been justified
as an expression of elements, which could be described as basic to interna-
tional institutions engaged in the tasks of ‘managed interdependence’.20

● Interpretation of international standards – International agreements
between states, especially those establishing regulatory standards, 
are necessarily formulated in general terms, leaving considerable lee-
way for interpretive choices which may involve important issues of
values.

● Subsidiarity and diversity – As far as possible, internationally agreed
standards should be interpreted to give the primary responsibility for
choices involving values to the national or local levels of govern-
ment, which are closest and most responsive to the people affected.

● Democracy – Decisions taken by public bodies which are democrati-
cally accountable should not lightly be overturned by less account-
able bodies such as tribunals or committees of experts.

Developing global welfare standards

As suggested in the previous section, a fundamental problem with TRIPS
is the assumption that its aim is to establish a ‘high level of protection’,
which is taken to mean strong exclusivity rights. Indeed, the amend-
ment of TRIPS to include any ‘higher level’ of protection which might
be adopted in other treaties to which all WTO members are party is
envisaged in both TRIPS (Article 71.2) and the WTO Agreement itself
(Article IX.6). This seems to assume that a ‘high level’ treaty is one that
gives maximum scope for private rights of owners, rather than the
broader social interest of encouraging diffusion.

It is important, therefore, to oppose the essentially neo-liberal view
that international legal obligations should entrench private rights,
including property rights, as a check on any regulatory requirements
embodying public interests that may be established at national level by
states. We should remember that the so-called ‘private’ rights in this
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context are in practice those of large corporations, the TNCs. In reality,
these are institutionalised bureaucracies whose power over immense
concentrations of assets and activities requires that they be publicly
accountable. Thus, it is misleading to consider these as ‘private’ rights,
since they are not personal rights of individuals.

Further, IPRs are not ‘natural’ rights but, as explained in the first 
section, state-enforced monopolies which artificially create a scarcity.
Thus, a consideration of the public welfare impact must enter into the
definition and interpretation of the scope of such rights. It would be
inappropriate and ineffective to entrench IPRs as private rights at the
international level, subject to possible limits in the public interest deter-
mined only at national level. This has been made clear by the recent
debates about the impact of TRIPS on access to drugs. These have high-
lighted issues (discussed in other chapters in this volume) such as the
appropriate scope for parallel imports, which can only be effectively
evaluated against global public welfare standards.

Thus, there is an inescapable need to develop global welfare standards
against which to evaluate the definition and scope of international eco-
nomic rights and obligations, such as those in TRIPS. Indeed, the TRIPS
Agreement itself contains firm statements of such standards, in Articles
7 and 8, which are worth recalling here.

Article 7: Objectives

The protection and enforcement of intellectual property rights
should contribute to the promotion of technological innovation and
to the transfer and dissemination of technology, to the mutual
advantage of producers and users of technological knowledge and in
a manner conducive to social and economic welfare, and to a balance
of rights and obligations.

Article 8: Principles

1. Members may, in formulating or amending their laws and regu-
lations, adopt measures necessary to protect public health and nutri-
tion, and to promote the public interest in sectors of vital importance
to their socioeconomic and technological development, provided that
such measures are consistent with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with
the provisions of this Agreement, may be needed to prevent the
abuse of intellectual property rights by right holders or the resort to
practices which unreasonably restrain trade or adversely affect the
international transfer of technology.
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It is not surprising that in the important June 2001 debates in the TRIPS
Council, the importance of evaluating TRIPS provisions in the light of
these principles has been stressed.

Clearly, the development of such global welfare standards, and the
evaluation of TRIPS provisions in light of them, requires wide-ranging
public discussions. The campaigns over the impact of TRIPS on access to
pharmaceutical drugs has enabled such a debate to be begun. The way
has been cleared for this by the withdrawal of the US complaint against
Brazil’s local working requirement, and the collapse of the legal chal-
lenge to the South African medicine laws. Although these claims for the
protection of private rights have been suspended, we are still only in at
the initial stages of the debate over the framing of an international IPR
regime that can adequately reflect global welfare standards.

Notes

1. It has been argued that such retaliation may be effective for developing coun-
tries, whose small domestic markets and relatively few tariff bindings may
make trade sanctions ineffective; but that suspension of concessions under
TRIPS might best take the form of compulsory licensing rather than forfeiture
of vested IPRs, which might amount to expropriation (Subramaniam and
Watal, 2000).

2. Under the DSU, sanctions (compensation) are only lawful if a WTO com-
plaint has been upheld, and the offending measures have not been with-
drawn. A successful complainant should first seek compensation in the same
sector where a violation has been found, and Article 22.3 defines sectors as
goods, the relevant service sector, or each category of IPRs. The complainant
has the initiative: unless it accepts an offer from the losing state, it may pro-
pose the level and type of sanction it wishes to the DSB, which may only
reject them by consensus, so in practice the DSB is a rubber-stamp. Although
the losing state may request arbitration (by the original Panel if available), the
arbitrator can review only the level of the compensation sought, and its com-
patibility with the relevant WTO agreement (including the cross-retaliation
provisions of DSU 22.3). Complainant states are generally careful to target
retaliatory sanctions to damage only the purely domestic firms of the target
states, rather than industries in which their own TNCs may have investments.
There is no check on this, since the arbitrator cannot review the ‘nature’ of
the suspension sought.

3. The US exports virtually no bananas, so the real economic injury was for loss
of market access by firms such as Dole, for breach of EU commitments under
the General Agreement on Trade in Services (GATS) for wholesaling and dis-
tribution services. However, GATT law has been interpreted to protect trade
expectations and not actual trade volume, so that hindering even the very
small potential for US banana exports to the EU amounted to a violation of 
its rights under GATT as well as GATS. So the Arbitrators held that the 
US decision to apply sanctions entirely to imports of goods did not involve 
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cross-retaliation under DSU Article 22 (‘the United States has the right 
to request the suspension of concessions in either of these two sectors, or 
in both, up to the overall level of nullification or impairment suffered’, 
para. 3.10 of the Decision of the Arbitrators, WT/DS27/ARB, 9 April 1999).

4. Ecuador’s request for suspension of concessions was referred to the Arbitrators,
who found that the damage it had suffered amounted to US$201.6m, and
that to the extent that suspension of concessions in traded goods and wholesale trade
services would be insufficient, Ecuador could seek DSB permission to suspend
concessions under TRIPS.

5. Sections 301–10 of the Trade Act 1974 (as amended) establish procedures for
US firms and industry associations to file petitions which must be followed
up by the USTR. Under s. 301(a), the USTR is required to take action if it finds
a breach of a trade agreement or of ‘the international legal rights of the US’;
under s. 301(b) USTR has a discretion to act against acts or policies of a 
foreign state it finds to be ‘unreasonable or discriminatory’ and a burden or
restriction on US commerce.

6. In 1984 lack of adequate intellectual property protection was added to the
‘unfair trade practices’ provisions of s. 301 of the 1974 Trade Act. In 1988 the
Omnibus Trade and Competitiveness Act enacted ‘Special 301’, mandating
the US Trade Representative (USTR) to identify countries with inadequate IP
protection, explicitly to support US negotiating objectives in the Uruguay
Round.

7. This section has particularly benefited from discussions with Gregory Shaffer
of University of Madison Law School, and access to his unpublished paper,
based on interviews with trade officials (Shaffer, 2000).

8. Under the NCPI, 7 complaints were filed and five cases opened over ten years
(van Eeckhaute, 1999, p. 200 fn. 5); under the TBR, sixteen procedures 
have been initiated in a little over five years, three of which related to TRIPS
(European Commission, 2000); of these, six have led to WTO complaints, of
a total of fifty-four initiated by the EC. However, the Commission channels
many of the cases resulting from representations by firms or business associ-
ations through the Article 133 procedure.

9. Under Article 133 (formerly 113) of the EC Treaty, the Commission conducts
negotiations for trade agreements under an authorisation from the Council
and in consultation with a special committee appointed by the Council; it
was amended by the Amsterdam Treaty (1997) to allow the Council (acting
unanimously) to include services and IPRs, although this does not give the
EC legislative competence in these areas. The Nice Treaty (2001) proposes
further amendments, including allowing the authority to be given by a qual-
ified majority, except in relation to topics for which unanimity is required
for the adoption of internal rules or where the Community has not yet
adopted internal rules.

10. Data derived from Overview of the State of Play of WTO Disputes as at 2 May
2001, http://www.wto.org, accessed 15 May 2001.

11. The only exception is the complaint by Brazil against the US (WT/DS224/1),
brought essentially in retaliation.

12. Although s. 301 was enacted by the Congress, its effect is to mandate action
by the executive branch, and this was delegated in 1988 from the President
to the USTR, an unelected official (Bhagwati and Patrick, 1990, pp. 50–7).
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13. See most recently Portugal v. EC, Case C-149/96, ECR [1999], p. I-8395.
14. Hermès International v. FHT Marketing Choice BV, Case C-53/96, ECR [1998] 

p. I-3603; discussed in Mavroidis and Zdouc (1998), pp. 410–13. However, in
Portugal v. EC, para. 49, the Court limited this to the interpretation of EC
measures intended to implement WTO obligations.

15. See Notice of Motion in the High Court of South Africa, Case number:
4183/98, 42 applicants, against the Government of South Africa (10 respon-
dents). Article 25 of the constitution prohibits the taking of property except
in terms of a law of general application, for a public purpose and with the
provision of compensation. Heinz Klug gives an excellent account of the
struggles over the drafting of the property clause, in the key context of land
rights (Klug, 2000, pp. 124–36).

16. As in the Amicus Curiae brief by the Treatment Action Campaign, available
from http://www/tac/org/za, accessed 10 June 2001.

17. The draft text as presented to a Diplomatic Conference at The Hague in June
1991 has recently been republished as WIPO document SCP/4/3. Following
the successful conclusion in 2000 of the Patent Law Treaty, which mainly
governs procedural matters, WIPO’s Standing Committee on Patents has
renewed work on harmonising substantive aspects of patent law. In prepara-
tion, the WIPO Bureau identified six ‘basic issues underlying the grant of
patents which are of particular importance to the further development of 
the patent system’, viz., ‘the definitions of prior art, novelty, inventive step
(non-obviousness) and industrial applicability (utility); sufficiency of disclo-
sure; and the structure and interpretation of claims’: WIPO (2000), para. 9.

18. As suggested in the Communication from Kenya on behalf of the African
group, 6 August 1999, WT/GC/W/302, paras 19–21.

19. Interestingly, the likelihood of a WTO review was raised during the debates in
the US Congress on the Fairness in Music Licensing Act (McCluggage, 2000).

20. My version is adapted from Mahoney (1998), p. 2.

References

Barnes, J.J. (1974) Authors, Publishers and Politicians. The Quest for an Anglo-
American Copyright Agreement 1815–1854 (London: RKP).

Bhagwati, J. and H.T. Patrick (eds) (1990) Aggressive Unilateralism. America’s 301
Trade Policy and the World Trading System (Ann Arbor: University of Michigan
Press).

Drahos, P. (ed.) (1999) Intellectual Property, International Library of Essays in Law
and Legal Theory (Aldershot, Ashgate-Dartmouth).

European Commission (2000) ‘Trade Barriers Regulation: the First Five Years’,
conference on The Challenge of Globalisation: the European Union’s Market
Access Strategy, Brussels.

Evans, G. (1996) ‘The Principle of National Treatment and the International
Protection of Industrial Property’, European Intellectual Property Review, vol. 18,
no. 3, pp. 149–60.

Helfer, L.R. (1998) ‘Adjudicating Copyright Claims under TRIPS Agreement. The
Case for a European Human Rights Analogy’, Harvard International Law Journal,
vol. 39, no. 2, p. 357.

Sol Picciotto 241



Helfer, L.R. (1999) ‘A European Human Rights Analogy for Adjudicating
Copyright Claims under TRIPS’, European Intellectual Property Review, vol. 21,
no. 1, pp. 8–16.

Howse, R. (2000) ‘Adjudicative Legitimacy and Treaty Interpretation in Inter-
national Trade Law: the Early Years of WTO Jurispudence’, in J.H.H. Weiler
(ed.), The EU, the WTO, and the NAFTA. Towards a Common Law of International
Trade? (Oxford: OUP), pp. 35–69.

Klug, H. (2000) Constituting Democracy. Law, Globalism and South Africa’s Political
Reconstruction (Cambridge: CUP).

McCluggage, L.A. (2000) ‘Section 110(5) and the Fairness in Music Licensing Act:
Will the WTO Decide the United States Must Pay to Play?’ Idea: The Journal of
Law and Technology, vol. 40, pp. 1–47.

Macdonald, R.S.J. (1993) ‘The Margin of Appreciation’, in R. S. J. Macdonald, 
F. Matscher and H. Petzold (eds), The European System for the Protection of Human
Rights (Dordrecht: Nijhoff), pp. 83–124.

McGinnis, J.O. and M.L. Movesian (2000) ‘The World Trade Constitution’,
Harvard Law Review, vol. 114, pp. 512–605.

Mahoney, P. (1998) ‘Marvellous Richness of Diversity or Invidious Cultural
Relativism?’, Human Rights Law Journal (Special Issue on The Doctrine of
Margin of Appreciation under the European Convention on Human Rights: its
Legitimacy in Theory and Application in Practice), vol. 19, no. 1, pp. 1–6.

Mavroidis, P.C. and W. Zdouc (1998) ‘Legal Means to Protect Private Parties’
Interests in the WTO’, Journal of International Economic Law, vol. 1, pp. 407–32.

Mehra, M. (2000) Human Rights and the WTO: Time to Take on the Challenge,
published on the WTOwatch website at http://www.wtowatch.org.

Moore, M. (2000) ‘The Backlash against Globalization?’, speech delivered in
Ottawa, 26 October (published on the WTO website www.wto.org, accessed 
27 January 2001).

Oloka-Onyango, J. and D. Udagama (2000) Preliminary Report on Globalization
and its Impact on the Full Enjoyment of Human Rights to the Sub-Commission on
the Promotion and Protection of Human Rights of the UN Commission on Human
Rights (E/CN.4/Sub.2/2000/13).

Petersmann, E.-U. (1993) ‘National Constitutions and International Economic
Law’, in M. Hilf and E.-U. Petersmann (eds), National Constitutions and
International Economic Law (Deventer: Kluwer), pp. 3–53.

Petersmann, Ernst-Ulrich (1998) ‘How to Constitutionalize International Law
and Foreign Policy for the Benefit of Civil Society?’, Michigan Journal of Inter-
national Law vol. 20, p. 1.

Petersmann, E.-U. (2000) ‘The WTO Constitution and Human Rights’, Journal of
International Economic Law, vol. 3, no. 1, pp. 19–25.

Picciotto, Sol (2001) ‘Democratizing Globalism’, in D. Drache (ed.), The Market on
the Public Domain? (London: Routledge), pp. 335–59.

Plant, A. (1934) ‘The Economic Theory Concerning Patents for Inventions.’
Economica, n.s. 1(February), p. 45.

Plasseraud, Y. and F. Savignon (1983) [Paris 1883] Genèse du Droit Unioniste des
Brevets (Paris: Librairies techniques).

Ricketson, S. (1987) The Berne Convention for the Protection of Literary and Artistic
Works (Deventer: Kluwer & London, Centre for Commercial Law Studies,
Queen Mary College).

242 Defending Public Interest in TRIPS and WTO



Ryan, M.P. (1998) Knowledge Diplomacy. Global Competition and the Politics of
Intellectual Property (Washington, DC: Brookings Institution Press).

Shaffer, Gregory (2000) ‘The Law-in-Action of International Trade Litigation in
the US and Europe: The Melding of the Public and Private’, unpublished paper,
draft of 24 May.

Subramaniam, A. and J. Watal (2000). ‘Can TRIPS Serve as an Enforcement
Device for Developing Countries in the WTO?’, Journal of International
Economic Law, vol. 3, no. 3, pp. 403–16.

UN Commission on Human Rights (2000) Intellectual Property Rights and Human
Rights. Geneva, Sub-Commission on the Promotion and Protection of Human Rights,
E/CN.4/Sub.2/2000/7.

Van Eeckhaute, J.C. (1999) ‘Private Complaints Against Unfair Trade Practices. The
EC’s Trade Barriers Regulation’, Journal of World Trade, vol. 33, no. 6, pp. 199–213.

Weiler, J.H.H. (2000) The Rule of Lawyers and the Ethos of Diplomats: Reflections on
the Internal and External Legitimacy of WTO Dispute Settlement (Harvard Law
School, Harvard Jean Monnet Working Paper 09/00).

WIPO (2000) ‘Suggestions for the Further Development of International Patent
Law’. Document SCP/4/2, 25 September.

Zoller, E. (1985) ‘Remedies for Unfair Trade: European and United States Views’,
Cornell International Law Journal, vol. 18, p. 227.

Sol Picciotto 243



15
The Global Campaign on Patents
and Access to Medicines: An 
Oxfam Perspective
Ruth Mayne

Introduction

Not so long ago, intellectual property was an esoteric issue confined to
patent offices, intellectual property specialists and company lawyers.
But the global campaign on access to medicines helped change all that.
By the time Oxfam joined the campaign in early 2001, the issue of
patents and medicine was already rising rapidly up the public and policy
agenda.

Nevertheless, although there was growing awareness of the need to
improve access to vital medicines in poor countries, the major pharma-
ceutical companies and key northern governments denied that WTO
patent rules were contributing to the problem. They said that other 
factors – poverty, poor health infrastructures, and lack of political will of
governments – were more important. NGOs agreed that all these factors
were important, indeed many had campaigned for years on these very
issues, but they insisted that patents were also a key problem. They
argued that helping lower the prices of key medicines by making patent
rules on health more flexible was a vital step towards combating the
health crisis in poor countries.

In the space of a few short months between February 2001 and
November 2002, a remarkable series of events occurred that meant that
industrialised countries were no longer able to ignore the impact of
WTO patent rules on health. These events included the attempts of 39
pharmaceutical companies to sue the South African government over
the terms of its Medicine Act, the US trade dispute with Brazil over its
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patent law, a unified developing-country strategy to obtain a pro-public
health interpretation of the TRIPS Agreement, and the consideration
given by the Canadian and US governments to use compulsory licensing
to gain access to adequate supplies of cheap anti-anthrax medicines.

Despite their earlier denials, rich country ministers found themselves
agreeing to a pro-public health clarification of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS) at the 4th WTO
Ministerial in Doha in November 2001. While the clarification will not
solve all the public-health problems arising from TRIPS, it is an impor-
tant step forward in the struggle for affordable medicines, and a victory
for developing countries at the WTO.

The global public concern generated around these events also con-
tributed to a number of other advances: the company climb-down over
South Africa and the US decision to drop its trade dispute with Brazil
widened the political space for poor countries to implement pro-public
health patent policies; the pharmaceutical giants further cut the prices
of some vital patented medicines in some poorer countries; and a global
health fund for drug purchases had been set up (albeit inadequately
funded).

This chapter offers an Oxfam perspective on these events, and on the
role that the global patents and medicines campaign has played in
bringing about these changes. Unfortunately, in such a short chapter it
is impossible to do justice to all the individuals and organisations
involved in the campaign.

The global campaign on access to medicines

The global campaign on access to medicines grew in response to the
major health crisis in the developing world. While public health is
being transformed by medical advances in rich countries, 14 million
people die every year of treatable diseases in poor countries. HIV/AIDS is
compounding the problems of infectious tropical diseases, and ravaging
not only the poorest countries in Africa, but also middle-income coun-
tries such as South Africa and Thailand. Yet those most in need are the
least able to afford treatment. Around one third of the world’s popu-
lation do not have regular access to essential medicines, and tropical
diseases account for less than 1 per cent of the global health-research
budget.

Campaigning groups contended that WTO patent rules were set to fur-
ther reduce poor people’s access to vital medicines. By introducing global
rules that shield powerful companies from cheaper generic competition,
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they argued that TRIPS would raise prices for newly patented medicines.
The negative impact of patents on access to medicines has been dramati-
cally illustrated in the case of HIV/AIDS medicines that were initially
priced far beyond the reach of most poor countries. But the problem
extends beyond HIV/AIDS to the new drugs needed to treat drug-resistant
strains of old killers such as tuberculosis and malaria.

Moreover, TRIPS is unlikely to address the massive market failure in
research and development relating to neglected diseases. The markets of
poor people in developing countries are simply too small to influence
the R&D decisions of large companies. While 75 per cent of the world’s
population live in developing countries, they account for only around
10 per cent of global pharmaceutical medicine sales. Strengthened
patent protection in poor countries will not change the basic market
reality. Large injections of public funds, and public–private partnerships
are needed.

By the time Oxfam joined the global campaign on access to medi-
cines, other organisations had already succeeded in getting these
issues on to the policy and public agenda. In 1996, Health Action
International (HAI), a network of public-health workers with members
in more than seventy countries, organised two important international
meetings, which brought together health activists from around the
world, and formed the basis of the international coalition on patents
and medicines.

This network drew on the research conducted by WHO on the impor-
tant role of generic medicines, as well as analysis by individuals such as
Dr Kumariah Balasubramaniam, a pharmaceutical adviser to Consumer
International’s Health and Pharmaceutical Programme in Asia and the
Pacific, and intellectual property experts such as Carlos Correa. Jamie
Love, Director of Ralph Nader’s Consumer Project on Technology (CPT),
played a pivotal role with his knowledge of drug development costs,
intellectual property and trade agreements, and technology transfer
issues.

Médecins Sans Frontières (MSF) joined the coalition with the launch
of its own campaign in September 1999, and quickly became a major
player. In March 2000, MSF, HAI and CPT held a conference in Geneva
on TRIPS in the run-up to the WHO World Health Assembly. The meet-
ing helped generate support for the WHO’s revised drug strategy, agreed
at its General Assembly in May 2000, and which mandated the organi-
sation to assess the public-health implications of trade agreements. This
was followed by two other seminars aimed at influencing policy makers
on research and development into tropical diseases and the TRIPS



Agreement. Meanwhile organisations such as the South Centre, Third
World Network, and the Quaker United Nations Office, Geneva were
providing technical and legal support to developing countries’ missions
in Geneva to further develop their own analysis and strategies.

The international alliance built on and supported campaigns at 
the national level. NGOs in countries such as South Africa, Brazil and
Thailand were active on the issue (see below). In the US, campaigning
by AIDS activists and health groups such as ACT-UP Philadelphia and the
Health GAP Coalition helped pressurise President Clinton into issuing
an Executive Order in May 2000. This stated that the USA would no
longer threaten sanctions against Sub-Saharan African countries if they
were using TRIPS safeguards to gain access to HIV/AIDS medicines.

The expertise of these pressure groups meant that they were able to
exercise influence on governments through insider-lobbying. But the
sheer scale of the humanitarian crisis, combined with the adverse
impact of patent rules on people in poor countries, also enabled them to
generate a large amount of press interest globally. This in turn began to
force governments to take the health crisis and the problems posed by
global patent rules more seriously.

Oxfam International’s campaign

Oxfam’s decision to launch its own campaign was influenced by a num-
ber of factors. Because of its overseas development and emergency work,
Oxfam was already acutely aware of the health crisis facing developing
countries, in particular in Africa. A large part of Oxfam’s work focuses
on public-health for those affected by conflict and natural disasters, and
it also seeks to improve people’s health through support for long-term
development and health projects. Oxfam also has a long history of cam-
paigning for debt-relief and increased international finance targeted on
health and education budgets, and has lobbied the World Bank against
the introduction of user fees for health services in poor countries.

Through its trade campaign, Oxfam was increasingly aware of how
WTO patent rules were set to deepen the existing health crisis. This
issue lent itself particularly well to popular campaigning, as it provided
a powerful human illustration of how unjust global trade rules work
against people in poor countries. The strong role of Northern govern-
ments and companies in shaping global patent rules meant that Oxfam
International, an international alliance of NGOs based principally in
Northern countries, could explain and seek the involvement of its
approximately 1 500 000 supporters to bring about change.
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In short, Oxfam’s Cut the Cost campaign seeks to improve poor peo-
ple’s access to medicines by cutting the cost of vital medicines. The cam-
paign’s objectives are to reform global patent rules in favour of
public-health; to stop the US and TNCs intimidating poor countries that
seek to use the existing TRIPS safeguards to gain access to the cheapest
possible medicines; to obtain systematic price reductions for key medi-
cines; and to establish a global fund to finance research and develop-
ment into neglected diseases and help developing-country governments
purchase vital drugs. The campaign strategies focus on influencing the
policy and practice of Northern governments and companies, and
involve building alliances with other campaign groups, developing-
country governments, sympathetic individuals in government and
opinion-formers, medical and health professionals, and socially respon-
sible scientists. Media work and popular campaigning are both vital
elements of the campaign strategy.

Oxfam also seeks to bring a broader development perspective to the
access to medicines campaigns, and has raised other health-related
issues of concern to developing countries and Southern NGOs, such as
the biopiracy of medicinal plants and knowledge from developing
countries, and the lack of efforts to protect traditional knowledge and
promote locally based research and development. It also raises ques-
tions about the broader development-costs of TRIPS, working in alliance
with groups such as the influential Third World Network.

Campaign gains

South Africa

In March 2001, shortly following the launch of the campaign, there was
immense media coverage of the attempt by thirty-nine global drug com-
panies to sue the South African government. The companies claimed
that South Africa’s 1997 Medicine Act, which allowed the government
to import cheap versions of patented medicines, undermined their
patent rights. It was an extraordinary public-relations blunder, which
revealed a misplaced sense of omnipotence in an industry used to get-
ting its own way.

The court case was extensively reported by media around the world.
In large part the press slated the industry for putting profits before lives
in a country where around 4.5 million people are infected by HIV/AIDS.
The Financial Times described the companies as ‘bone-headed’. The 
subsequent climb-down was also greeted with astonishment. The Wall
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Street Journal described the industry as ‘reeling from an unprecedented
wave of public scorn’, and The Economist asked ‘how did the industry
get itself in such a mess?’

The South African government’s decision to fight the case was a criti-
cal factor in generating global media interest. The presiding judge noted
that it was a landmark case with implications far beyond South Africa.
Treatment Action Campaign (TAC), a local voluntary network cam-
paigning for affordable treatment for people with HIV/AIDS, played 
a key role in supporting the South African government’s defence case.
In spite of the fact that the Pharmaceutical Manufacturers Association
(PMA) of South Africa had hired most of the local legal talent, TAC was
able to generate vital legal analysis which seriously challenged the
industry case, and helped underpin media coverage and international
campaigning. It also collected testimonies from people living with
HIV/AIDS that illustrated the human cost of patented medicines.

The global NGO campaign added to the global pressure on the indus-
try to withdraw from the court case. International agencies such as MSF
and Oxfam helped ensure the story was transmitted around the world.
Oxfam’s campaign launch, for example, had already received extensive
global coverage, so when it launched its press briefings on the South
African case in Pretoria, Bangkok, Brasilia, Delhi, Brussels, Washington
and London, these helped spread the story.

International NGOs also helped to organise campaign actions and
lobbying, petitions, and letters to governments and industry, calling on
the companies to withdraw from the case. Company directors were pub-
licly named and shamed in press briefings. Oxfam organised a publicity
stunt outside the South African court in which people dressed as com-
pany directors were put in a dock with their names hung around their
necks; the photographs were transmitted around the world. MSF pre-
sented a petition with 250 000 signatures to the South African PMA
press conference. Oxfam invited Glenys Kinnock, MEP, and the actress
Michelle Collins to South Africa, the latter helping to ensure television
and tabloid press coverage in the UK. Ministers and parliaments of vari-
ous European Union countries and the European Parliament, called on
the companies to withdraw.

The South African court case was so significant because it did more
than any other previous event to raise public awareness about the
impact of global patent rules. Campaigners hope that the strong public
condemnation, followed by the company climb-down, will encourage
other developing-country governments to implement TRIPS in a way
that favours public-health.
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The international concern generated around the court case also inten-
sified the price war on anti-retroviral drugs, both between the pharma-
ceutical giants, and between them and the generic drug companies.
Large companies cut drug prices in an attempt to recoup some public
support, to blunt the offers from generic drug companies, and to stave
off a growing public backlash against global patent rules. Raymond
Gilmartin, Merck’s Chairman and Chief Executive, was reported as say-
ing ‘if we don’t solve the drug access problem then our intellectual
property is at risk’.

Prices of key HIV/AIDS medicines for triple therapy set by global drug
companies continued to fall, from the original patented price in the US
of around $10 000 per patient per year, to the discounted prices offered
to African countries of around US$900 by March 2001. Yet even these
offers did not match those from Indian-based generic companies, the
lowest of which had reached US$289 (from Auribindo) by August 2001.
All this testifies to the importance of public pressure and generic com-
petition in bringing down prices. However, the discounts from global
drug companies are not sufficient to bring the medicines fully into the
reach of African governments. This will require the flexible use of com-
pulsory licensing, so that African countries can produce or import
cheap generics, combined with massively increased international aid.

That said, the international pharmaceutical industry continues to
operate to a long-term game plan. Companies have argued that their
stance will be vindicated further down the road, when it becomes clear
that access to HIV/AIDS medicines in South Africa has still failed to
improve, despite the withdrawal of the industry from the court case.
This will show that lack of political will and inadequate health infra-
structures are the key barriers to ill health, rather than alleged con-
straints imposed by patent rules.

NGOs agree that a range of factors are responsible for ill health and
continue to pressure governments to do more, and campaign for more
finance for cash-strapped health services. TAC, for example, recently
took the South African government to court in an attempt to get it to
provide nevirapine to cut mother-to-child transmission of HIV. Then in
January 2002, TAC and MSF ignored patent rules and imported Brazilian
generic versions of key anti-retrovirals into South Africa for use in an
AIDS treatment programme. Zachie Achmat of TAC, in a joint press
release with MSF and Oxfam, said that ‘Central to the success of Brazil’s
AIDS programme is the manufacturing of generic drugs. The South
African government should pursue compulsory licensing to ensure that
generic anti-retrovirals can be produced or imported in South Africa.’1
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The corporate sector

Part of Oxfam’s campaign was directed at British-based Glaxo Smith
Kline (GSK), which as an industry leader was seen as potentially capable
of bringing change in the industry. At the launch of its campaign
Oxfam had released a detailed report on the company that received
widespread press coverage. It called for changes in both its pricing and
patent policy, and in lobbying practice. Specifically, Oxfam challenged
GSK to respect national health policies, to develop equitable pricing
schemes to widen access to its medicines in poor countries, to provide
funds to a global international research fund created under the auspices
of the WHO which would operate without IP conditionality, and to
ensure that the lobbying positions of PhRMA and other industry inter-
est groups respect public-health needs.

Shortly after the launch of Oxfam’s campaign, socially responsible
investment teams of five city investment houses decided to host a
closed meeting with GSK and Oxfam to discuss the issues raised by
Oxfam’s report. The investors expressed concern that a bad public
image on this issue could damage GSK’s long-term share price. One
investor said, ‘investors want the company to have something that
looks more like a coherent strategy towards access to medicines. They
have to raise their game in understanding how seriously the public takes
this issue and how seriously investors take it.’2 Subsequently, the social
investment teams of many of these investment houses began to ask
pharmaceutical companies to report on their policies for promoting
access to medicines in poor countries. At the meeting, GSK promised to
present a new policy framework outlining its stance on its pricing and
patent policies.

In order to keep up the pressure on the company, Oxfam supporters
wrote to GSK’s Chief Executive, held protests outside its AGM in May
2001 and asked questions inside the meeting. In June 2001 the com-
pany issued a statement in which it extended its offer of cheap AIDS
drugs to sixty-three countries. It also promised to make cheap anti-
malarials available, to continue research into diseases that afflict poor
countries and to establish a corporate social-responsibility committee.
Oxfam welcomed these policies, but reiterated that potentially
reversible price reductions by individual companies could not substitute
for reforms to patent rules which would allow vital cheap generic com-
petition to bring down prices in a more sustained manner. It also urged
companies to help develop a global systematic and transparent system
of tiered pricing. Oxfam subsequently produced a public report on
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Pfizer, one of the key drivers behind the TRIPS agreement. Yet the phar-
maceutical industry continues to downplay the important social func-
tion of generic drugs companies in providing low-cost, life-saving drugs
to poor people, and in generating employment and foreign-exchange
savings in poor countries.

Brazil

The next major campaign effort was over Brazil, where a similar pattern
of commercial and political pressures was playing itself out. Inter-
national pharmaceutical companies had threatened to withdraw invest-
ments, and had persuaded the US to request a WTO dispute-settlement
board over Brazil’s alleged violations of TRIPS. The industry and the US
government saw Brazil’s patent law as a protectionist measure aimed at
fostering domestic industry, whereas the Brazilian government claimed
it was vital to its flagship HIV/AIDS programme. The Brazilian govern-
ment decided to stand up to the US, and because of the success of its
AIDS programme gained strong support from AIDS activists and NGOs
both in Brazil and globally. After several months of a tense stand-off,
another victory was achieved when the US backed down and withdrew
the case. The US did not concede the point but indicated that in the cur-
rent climate it was better to deal with the issue bilaterally, and Brazil
agreed to consult with it over possible future use of the contested article
in its patent law. The withdrawal came shortly after the June WTO TRIPS
special session on patents and access to medicine, in which the US
found itself isolated in its rigid stance on TRIPS. Once again, NGOs had
played an important role in raising public awareness. Brazilian NGOs
mobilised in defence of the government HIV/AIDS programme and
patent law, and Oxfam, AIDS activists and others in the North helped to
generate international concern and exert pressure on governments.

Anthrax

In November 2001, the consideration given by the US and Canadian
governments to use compulsory licensing in order to obtain adequate
supplies of anti-anthrax antibiotics brought the story of WTO patent
rules into the living rooms of millions more people. In an astonishing
display of double standards, the US government raised the possibility of
licensing or importing generic drugs if Bayer didn’t reduce prices and
step up supplies of its anti-anthrax antibiotics. Bayer quickly dropped
the price of ciprofloxacin by half. Shortly prior to this, the Canadian
Health Ministry had decided to override Bayer’s patent until they
realised that this left them open to charges of hypocrisy.



These were precisely the kind of tactics used by the Brazilian govern-
ment that the US had opposed earlier in the year. But the hypocrisy
extended even further, because at precisely the same time that the US
and Canadian governments were using compulsory licensing as a nego-
tiating tool with companies, they were also actively blocking proposals
to clarify WTO rules which would allow developing countries to use
compulsory licensing in a similar way. It is salutary to note that anthrax
has fortunately killed only a handful of Americans so far, whereas infec-
tious diseases kill 14 million people every year, and HIV/AIDS has killed
23 million people.

The remaining battle over TRIPS

An important element of the patents and access to medicines campaign
has been the growing and unprecedented collaboration between devel-
oping country trade missions in Geneva and NGOs to shift TRIPS in
favour of public health. Emboldened by NGO campaigns and public
condemnation over the South African case, developing countries pro-
posed in April 2001 that the WTO hold a special session on patents and
access to medicines, to discuss the impact of patents on medicines and
to clarify the existing flexibilities in TRIPS. This was an extremely astute
move, as it would finally force the international community to discuss
an issue that had been consistently ducked elsewhere because of indus-
try pressure. Even the US agreed to this, possibly seeing it as an oppor-
tunity to convince developing countries of the importance of patents.

The first TRIPS Council discussion was held in June 2001, followed 
by an informal session in July. Developing countries presented strong
collective statements expressing their concerns about the public-health
impact of TRIPS. They also argued that a strong pro-public health
clarification of the rules was needed so that they could use the existing
safeguards without fear of legal bullying or trade sanctions. At the
September 2001 TRIPS Council meeting, despite opposition from the
US, Switzerland, Japan and Canada, the Africa group on behalf of more
than fifty developing countries seized the initiative and presented
a draft declaration on TRIPS and public health for adoption at the
forthcoming 4th WTO Ministerial.

In November 2001, just before the Ministerial Summit, the Chair of
the WTO General Council issued a considerably watered-down draft
declaration, which was supposed to provide a compromise solution.
Developing countries were angry that it contained US proposals that
had not been discussed with them. The draft text largely lacked the
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brackets that are used to signify the fact that the matter is yet to be nego-
tiated. The US proposals diluted the key developing-country demand
‘that nothing in the Agreement shall prevent governments from taking
measures to promote public health and gain access to affordable medi-
cines’. It also tried to restrict key clauses in the declaration to HIV/AIDS
and other pandemics, which would mean governments would have to
wait until millions of people were dying before safely using the TRIPS
safeguards, rather than using them for preventive or contingency action.

Developing countries were worried that the US proposal, with its
offers of extended transition periods for least-developed countries,
might tempt the poorest countries to agree to a weak proposal. They
made it clear that they would rather have no declaration than a weak-
ened one. Meanwhile, NGOs publicised and promoted the developing-
country proposal in Northern countries. The European Commission
had shifted its position in favour of developing countries on some
issues, and said it was working to broker a consensus among the WTO
member states, although some critics suspected that in reality the EC
was just fence-sitting. While some European governments, such as the
Dutch, had provided backing to developing-country proposals, others
such as the UK and Germany were reportedly holding back progress.

In the event, the issue dominated much of the discussions at Doha
and WTO Ministers finally approved a text stating that ‘the TRIPS
Agreement does not and should not prevent governments from taking
measures to protect public health and … to promote access to medicines
for all’. Although this wording was not as strong as the text in the origi-
nal developing-country proposal, it clearly affirms the primacy of public
health over intellectual property rights.

The Declaration went on to clarify some of the key contested areas of
TRIPS. It affirmed that governments have the right to grant compulsory
licences and the freedom to determine the grounds upon which such
licences are granted. The declaration also confirms that governments
are free to determine what constitutes a national emergency or other
circumstance of extreme urgency – including public-health crises –
which allows them to use a fast-track procedure for issuing compulsory
licences. It also confirmed that governments are free to determine their
own policies for exhaustion of intellectual property rights – parallel
imports – without challenge. The declaration also grants least-developed
countries an extra ten years – until 2016 instead of 2006 – before they
must implement the obligation to provide pharmaceutical patent 
protection. However, in order to benefit from this extension least-
developed-countries will need to be encouraged to amend their existing
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legislation as all but two African countries have already implemented
pharmaceutical patenting.

Commentators indicate that these clarifications will have interpretive
value in the case of future dispute-settlement procedures. This, along
with the huge profile given to the issue, should give developing coun-
tries the confidence to make full use of the existing safeguards, and
make it more difficult for the US or drug companies to bully them over
pro-health patent policies. The Declaration also provides developing
countries with a useful yardstick for negotiating bilateral trade agree-
ments and ensuring appropriate technical assistance.

One serious public-health problem that remained unresolved at Doha
is the way TRIPS restricts countries from exporting cheap generic medi-
cines to poor countries. Most poor countries can’t afford expensive
patented medicines and most do not have the capacity to make afford-
able generic medicines themselves. They therefore need to be able 
to import cheap generics from other countries. Currently, poor coun-
tries can still issue, or threaten to issue, a compulsory licence to import
them from large developing-country generic producers such as India.
But when these generic-producing countries comply with TRIPS, which
they must do by 2005 at the latest, this source will gradually dry up. Not
only does TRIPS require countries to restrict third parties from making,
and selling cheaper generic versions of the product (Article 28), it also
says that compulsory licences to override patents can only be granted
predominantly for the supply of the domestic market (Article 31(f)).
This represents a major imbalance in TRIPS as it means poor countries
without sufficient manufacturing capacity will be unable to make effec-
tive use of the compulsory licence provisions in order to gain access to
affordable medicines.

The Doha Declaration on TRIPS and Public Health went some way to
recognising this problem. It said, ‘We recognise that WTO members
with insufficient or no manufacturing capacities in the pharmaceutical
sector could face difficulties in making effective use of compulsory
licensing under the TRIPS Agreement. We instruct the Council for TRIPS
to find an expeditious solution to this problem and report to the
General Council before the end of 2002.’ Many developing countries
and NGOs, including Oxfam, have proposed that the simplest and most
effective way of ensuring that poor importing countries can gain access
to affordable medicines would be to lift TRIPS restrictions on export.
Under Article 30, the TRIPS Agreement allows governments to make
limited exceptions to the exclusive rights conferred by a patent. WTO
Ministers could therefore simply agree that Article 30 can be used by
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countries to allow exports of medicines and other health products to
countries with unmet health needs.

The US and much of industry have opposed this approach in favour
of the weakest possible solution: a waiver or moratorium on disputes
relating to compulsory licensing for export. Most NGOs reject a waiver
as it would only offer a temporary measure, would have to be reviewed
annually, and would waste a unique political opportunity to get a per-
manent solution. The European Community was initially open to an
Article 30 solution, but at the June 2002 TRIPS Council it expressed its
preference for an amendment to the compulsory licensing provisions in
TRIPS to allow generic producing countries to issue a compulsory
licence for export of pharmaceutical products. The problem with this
option is that both the importing and exporting countries would have
to issue a compulsory licence. This would leave importing countries
heavily dependent on decisions in other countries, and would create
uncertainties for governments and companies as both licenses would be
open to legal challenge from companies. Neither would this solution
eradicate inequality in the use of the safeguards, which was the intent of
paragraph 6 of the Declaration.

There is also industry pressure on the US and EC to restrict solutions
to the poorest countries, to only HIV/AIDs, tuberculosis and malaria, to
emergency situations, or to narrow definitions of manufacturing capac-
ity. Such restrictions would be unacceptable on health grounds and
would run counter to the intent of the Doha Declaration which
affirmed members’ rights to use measures to protect public health and
to promote access to medicines to all.

A solution based on an Article 30 approach could result in significant
health gains. However, even this would not fully solve the public-health
problems caused by TRIPS. The deeper problem is that the production of
cheap generic versions of patented medicines is likely to become
increasingly dependent on a complicated system of compulsory licens-
ing and exceptions that will be a nightmare for generic firms in poor
countries, but a dream come true for lawyers. Nor will it stem the grow-
ing demands for reform of TRIPS rules. As the other chapters in this
book illustrate, the concerns over TRIPS go further than health, and
relate to its broader development impact on poor countries, and the
way it can restrict poor people’s access to knowledge-rich goods such as
seeds, education materials and computer software.

Achieving substantive reforms to global patent rules, whether to TRIPS
or to the increasing number of bilateral intellectual property agree-
ments, remains a major challenge. Unsurprisingly, the international
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pharmaceutical industry remains hard line in its defence of the TRIPS
Agreement, from which as other chapters in this book show, it gains
so much. And the large pharmaceutical companies, some of the most
globalised in the world, wield a heavy influence over Northern gov-
ernments. Nevertheless, it is remarkable to look back over the last year
and see how the terms of the debate have shifted. As recent policy
debates and press coverage, including recent debates at the World
Economic Forum, indicate, the question of TRIPS reform has now
moved to the mainstream.

Conclusion

The gains outlined in this chapter were possible in part because of the
sheer injustice of a situation in which sufferers in Northern countries
have access to the latest vital life-saving medicines, whereas those in
poor countries do not. The combination of effective global campaigning
by NGOs, and the widespread media coverage of the issue, created a 
reputational risk for the pharmaceutical companies that they could not
ignore. For developing countries, the knowledge that there was growing
public concern within Northern countries, a decisive factor in influenc-
ing government policy, emboldened them to take a strong unified
stance at the WTO. Moreover, the fact that developing-country govern-
ments such as those in South Africa and Brazil stood up to the US 
and powerful drug companies in their own countries was also critical 
in attracting public interest. But international condemnation would 
not have been so strong without the public-relations errors of the 
pharmaceutical companies, and the reprehensible actions of the US
government.

To date, the NGO campaign has been effective because it combined:
strong public campaigning messages and actions based on powerful
human illustrations that helped generate public outrage and high
media coverage across TV, radio and print; global and cross-sectoral
alliances of NGOs that supported and built on strong national cam-
paigns, and shared analysis through the Internet; a growing alliance
between developing countries and NGOs at the WTO; partially success-
ful attempts to find supporters among rich countries; informed insider
face-to-face lobbying at the highest level based on plausible analysis and
evidence; and the strategic targeting of companies and governments at
different times. Nevertheless, there is still much to be done in the battle
for cheap medicine, adequate healthcare and reform of global patent
rules.
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1. Joint press release of MSF, TAC, Oxfam and COSATU, 29 January 2002,
Johannesburg.

2. Financial Times, 16 February 2001, GSK to review drug pricing policy.
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